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Jl  Message  from.- 

ATTORNEY  GENERAL  SCOT!  HARSHRARGER 


Life  is  full  of  risks,  some  expected  and  many  unexpected. 
Protecting  our  finances,  health  and  family  from  these  risks  is  for 
many  people  their  primary  concern  in  life.   Despite  this,  most  of 
us,  for  one  reason  or  another,  leave  ourselves  exposed  to  poten- 
tial problems.   The  results  can  put  a  tremendous  strain  on  our 
finances  and,  more  importantly,  our  families. 

With  the  "baby  boom"  coming  along,  we  will  soon  have  the 
largest  number  of  elders  and  retirees  in  our  history  and  they  will 
all  have  health  care  and  financial  needs.    In  order  to  plan  most  effectively  for  the  in- 
creasingly complex  issues  facing  us  as  we  age,  it  is  best  to  plan  early. 

Financial  planning  and  health  care  are  broad  and  complex  issues.    Under- 
standing all  aspects  of  these  areas  is  a  daunting  task.   The  good  news  is  you  don't 
need  to.    Often  knowing  where  to  look  for  help  is  the  greatest  single  piece  of 
information  a  person  can  have.   Getting  started  is  the  key.   This  is  where  Protecting 
Your  Future:  The  Attorney  General's  Guide  to  Elder  Health  Care  and  Finances  can  help. 

This  Guide  will  help  you  understand  the  risks  and  suggest  steps  to  control  your 
financial  and  health  care  destinies. 

This  Guide  will  not  tell  you  what  you  should  do.    Only  you  and  you  family/ 
doctor/lawyer/financial  planner  can  do  that.   This  Guide  will  not  discuss  every  solution 
that  exists  to  these  problems.   There  are  more  books  on  health  care  and  finances  than 
any  one  person  could  read  in  a  lifetime.    No  one  source  can  exactly  address  every 
issue  which  directly  effects  you.    But  this  Guide  will  give  you  a  good  starting  point. 

The  Office  of  the  Attorney  General  decided  to  publish  this  Guide  as  a  service  to 
our  elder  community,  to  those  concerned  with  retirement  and  health  care  issues  and  to 
those  who  help  and  interact  with  elders  in  their  daily  lives.   The  Guide  will  help  elders 
identify  issues  that  affect  them  and  help  them  decide  whether  they  need  to  do  some- 
thing about  them.    It  will  suggest  ways  of  dealing  with  the  issues  and  of  solving  prob- 
lems and  will  suggest  when  the  advice  of  professionals  is  appropriate  and  how  to  find 
such  professionals.    Last,  it  will  provide  resource  materials  for  the  benefit  of  those 
who  are  unsure  where  to  go  for  help  with  their  problems. 

While  this  Guide  is  geared  for  the  older  reader,  it  is  by  no  means  only  helpful  to 
the  elderly.   We  all  grow  old,  or  at  least  plan  to.    Since  we  are  aging,  planning  for  the 
future  is  important  for  everyone.    Best  of  all,  the  more  we  plan  for  the  future  the  more 
we  can  help  our  families,  ourselves  and  those  closest  to  us. 


Protecting  Your  Future 


THE  ROLE  OF  THE  ATTORNEY  GENERAL 


The  Massachusetts  Office  of  the  Attorney  General  has  been  involved  for  some 
time  in  the  issues  and  affairs  of  our  elder  citizens.   The  Office  has  been  active  in  edu- 
cation and  prevention  programs  centering  around  the  issues  of  physical,  emotional  and 
financial  abuse  of  elders.   We  have  worked  together  with  other  state  agencies,  includ- 
ing the  Executive  Office  of  Health  and  Human  Services  and  the  Executive  Office  of 
Elder  Affairs,  to  help  insure  that  our  elders  are  given  a  fair  shake  in  society.   These 
efforts  and  programs  have  proven  effective  and  have  increased  the  visibility  of  elder 
issues  in  Massachusetts  to  the  community's  general  benefit. 

We  hope  that  the  Guide  will  be  helpful  to  its  audience.   We  at  the  Massachu- 
setts Office  of  the  Attorney  General  will  continue  with  our  commitment  to  the  needs 
of  elders  and  encourage  their  participation  and  feedback. 
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Chapter  1 
Getting  Started 


A.    You  Are  Not  Alone! 

If  you  feel  anxious,  nervous,  or  unprepared  about  your  financial  and  health  care 
future,  you  are  not  alone. 

First  some  statistics: 

Recent  studies  show  that  more  than  40%  of  Americans  ages  30  to  60  do 
not  have  wills. 

-  One  alarming  study  showed  that  20%  of  Americans  claim  that  they  are  not 
saving  any  money  at  all. 

For  those  who  do  save,  the  rate  of  saving  has  decreased  nearly  50%  since 
the  1970s. 

-  A  recent  Gallup  poll  of  baby-boomers  shows  that  nearly  75%  of  them  worry 
about  not  having  enough  money  to  live  comfortably  in  retirement. 

Many  investment  experts  themselves  confess  to  procrastinating  when  it 
comes  to  planning  for  their  future. 

What  do  these  statistics  show?    First,  they  show  that  concerns  about  money 
and  finances  are  not  unique  to  any  of  us.    Second,  they  show  that  pain*  jlly  few  of  us 
adequately  address  our  fears. 

Considering  the  costs  at  stake,  why  are  so  many  Americans  thoroughly  unpre- 
pared for  their  financial  futures?    It  is  quite  understandable  that  financial  planning 
issues  do  not  interest  or  excite  many  of  us.    Issues  concerning  our  financial  future 
range  from  the  boring  (money  management),  to  the  confusing  (taxes),  to  the  morbid 
(wills  and  estate  planning). 

For  those  of  us  who  ritually  avoid  the  issue,  there  is  plenty  of  fuel  to  get  us 
started  on  thinking  about  our  future.    Perhaps  the  best  way  to  stop  the  foot-dragging 
we  all  encounter  when  confronting  our  financial  affairs  is  to  realize  that  we  can  suc- 
ceed and  to  focus  on  the  peace  of  mind  of  knowing  that  our  future  and  family  are 
provided  for. 

Your  family,  your  money,  and  your  health  care  are  probably  the  three  most 
important  assets  in  your  life.    Poor  planning  can  be  devastating  to  these  assets.    By 
planning  ahead,  you  can  protect  your  estate  and  protect  your  family  from  unneces- 
sary financial  and  emotional  hardship. 
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If  you  are  one  of  the  few  people  who  believe  that  they  do  not  need  to  have  any 
estate  planning  --  think  again.    Estate  planning  is  not  just  for  the  wealthy.    Estate 
planning  includes  more  than  just  arranging  your  assets.    It  includes  more  than  invest- 
ing in  tax-friendly  investments.    Your  family,  your  money,  and  your  health  care  are  all 
directly  affected  by  your  estate  plan.    Your  family  and  health  are  assets  clearly  too 
worthy  not  to  protect. 

In  many  ways,  estate/financial  planning  is  about  control-  your  control  over  your 
money,  your  finances,  and  your  health.    By  procrastinating  on  your  estate  plan,  you 
risk  losing  control  over  such  important  matters  as  who  gets  your  assets  when  you  die, 
who  will  raise  your  children,  and  what  level  of  medical  treatment  you  will  receive  if 
you  become  unable  to  communicate.   This  Guide  is  about  empowering  us  with  control 
over  the  issues  that  effect  our  lives.    Older  Americans  cannot  leave  the  fate  of  their 
health  care  coverage,  their  retirement  nest  eggs,  and  their  estate  plan  to  chance. 


B.     Where  Are  You  Now  and 
Where  Do  You  Want  to  Be? 

When  we  think  about  our  future  -  retirement,  health  care  costs,  wills,  invest- 
ments, etc.  -   we  often  think  of  the  professionals  in  these  fields  who  can  help  us 
achieve  our  goals.   The  question  is-Do  we  even  know  what  our  goals  are?   While 
there  are  many,  many  resources  to  help  you  with  your  financial  and  health  care  plans, 
you  have  to  be  prepared  to  be  helped. 

The  Guide  will  go  over  how  and  where  to  find  those  professionals  who  can  help 
you.  You  should,  however,  be  sure  to  map  out  your  financial  goals  before  you  meet 
with  a  financial  planner,  accountant,  or  estate  planner.  It  is  strongly  advised  that  you 
take  the  time  to  answer  such  questions  as-When  do  you  plan  on  retiring?  How  much 
retirement  income  will  you  need?  What  kind  of  life-style  do  you  plan  on  in  retirement? 
What  expenses  do  you  foresee  in  the  future?  What  health  care  coverage  do  you  have 
now? 

Not  surprisingly,  you  need  to  figure  out  what  you'll  need  before  you  can  figure 
out  how  to  get  it.    Educating  yourself  on  the  various  financial  and  health  care  tools 
available  is  a  good  starting  point.    While  this  may  take  time,  it  is  certainly  not  impos- 
sible to  do. 

For  those  of  you  who  do  not  feel  intimidated  by  the  challenge  of  learning  the 
basics  of  investments,  health  care,  and  estate  planning  -  great!    For  the  rest  of  us 
who  understandably  may  feel  overwhelmed  by  the  complex  issues  -  relax.    Remem- 
ber, many  people  who  felt  like  you  have  succeeded  in  achieving  their  goals.    With  the 
help  of  this  Guide,  you  will  know  where  to  look  for  all  the  information  you  need.   The 
Resource  Directory  at  the  end  of  the  Guide  puts  all  this  information  at  your  fingertips. 

Never  forget,  the  more  you  learn,  the  more  confident  and  secure  you  will  feel 
about  the  issues  that  face  you  and  your  family's  future. 
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C.     Helping  Yourself  First 


A  good  deal  of  helping  yourself  is  simply  realizing  and  addressing  the  possibility 
that  you  or  a  family  member  may  unexpectedly  become  ill  or  incapacitated.    This  is 
not  to  say  that  one  should  dwell  on  such  an  unpleasant  possibility,  but  it  is  best  to  be 
aware  that  if  such  a  thing  occurs  without  proper  planning,  greater  financial  and  emo- 
tional problems  await.    For  example,  the  cost  of  a  nursing  home  for  one  year  typically 
is  as  high  as  $75,000.    Extended  long-term  care  can  completely  wipe  out  a  lifetime  of 
savings,  or  worse,  your  children's  savings.    Chapter  5  will  discuss  your  options  with 
long-term  care  insurance;  however,  before  any  information  in  this  Guide  can  help  you, 
you  must  be  ready  to  help  yourself  first.    Helping  yourself  begins  with  facing  the 
possibilities  and  planning  accordingly. 

1.  Keeping  Good  Records 

Make  sure  you  have,  and  your  children  and  family  can  find,  important  docu- 
ments such  as  durable  powers  of  attorney,  health  care  proxies,  tax  records,  pension 
records,  and  insurance  records.    It  is  recommended  to  keep  all  these  key  documents 
together  and  accessible  to  others  who  will  need  them. 

Keeping  good  records  of  your  estate/financial  planning  materials  is  a  very  im- 
portant step  in  protecting  a  spouse  who  does  not  have  experience  running  such 
household  finances.    Some  financial  managers  suggest  keeping  a  set  of  binders  with 
each  one  devoted  to  a  key  area  of  your  finances.    By  doing  this,  records  on  bank 
accounts,  insurance,  taxes,  are  readily  available  to  your  spouse  in  the  event  of  unex- 
pected illness. 

Other  strategies  for  simplifying  your  finances  for  your  spouse  include  keeping 
track  of  money  information  on  a  personal  computer,  and  consolidating  such  items  as 
insurance  coverage  with  a  single  agent.    The  key  is  to  keep  as  much  information  in 
one  place  as  possible.    Also,  attempt  to  keep  household  finances  as  simple  as  pos- 
sible. 

Last,  be  sure  to  update  all  of  your  estate  planning  papers  as  needed.    Large 
changes  in  your  financial  condition,  such  as  the  addition  of  children,  are  just  some  of 
the  events  which  could  leave  your  estate  planning  documents  out-of-date  and  ineffec- 
tive. 

2.  Planning  for  Your  Spouse  to  Handle 
His/Her  Own  Records 

Perhaps  the  best  way  to  protect  your  spouse  is  to  take  steps  to  educate  your 
spouse  on  financial  matters.    There  are  several  excellent  introductory  commercial 
financial  guides  and  computer  software  that  can  greatly  enhance  your  spouse's  under- 
standing of  basic  finances  with  relatively  little  pain. 
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As  we  will  cover  later  in  this  chapter,  there  are  also  several  professionals  who 
can  be  involved  with  your  financial  planning.    These  professionals  may  also  be  an 
excellent  source  of  guidance  for  your  spouse  if  he/she  unexpectedly  ends  up  manag- 
ing the  family's  money.    It  may  be  helpful  to  schedule  an  attorney,  financial  planner, 
or  accountant  that  you  trust  to  meet  with  your  spouse.    In  the  event  something  hap- 
pens to  you,  these  advisors  can  either  help  your  spouse  manage  the  finances,  or 
direct  him/her  to  other  professionals  who  can  help. 

Although  estate  planning  often  does  not  have  firm  deadlines,  it  is  important  not 
to  wait  to  complete  a  comprehensive  estate  plan  and  update  important  documents 
immediately  before  an  operation  or  a  long  trip.    It  is  advised  that  all  estate  planning  be 
done  with  a  clear  head  and  no  time  constraints. 

We  will  now  discuss  some  of  the  professionals  who  can  greatly  assist  you  in 
providing  for  your  financial  security.  In  addition,  the  Resource  Directory  chapter  of 
this  Guide  will  show  some  ways  to  find  such  professionals. 


D.    Finding  a  Lawyer 

When  thinking  of  a  professional  who  can  help  with  estate  planning,  most  people 
will  first  think  of  an  attorney.   This  is  a  good  place  to  start.   As  mentioned  before,  the 
first  thing  you  will  need  to  do  before  consulting  an  attorney  is  to  clarify  your  estate 
planning  objectives.    What  are  your  goals  for  retirement?    How  much  are  your  current 
savings?   Whom  do  you  need  to  provide  for?    In  short,  where  are  you  now  and  where 
do  you  want  to  be? 

Once  you  have  a  general  understanding  of  your  financial  condition  and  your 
long-term  financial  goals,  you  are  ready  to  consult  with  a  qualified  estate  planning 
attorney.    Your  attorney  will  be  able  to  draft  your  will  and  any  trust  agreements  for 
you.    (Chapter  4  will  cover  wills  and  trusts  in  detail  so  you  can  feel  comfortable  when 
discussing  such  documents  with  your  attorney).   Your  attorney's  job  is  to  help  you 
determine  which  type  of  estate  plan  will  best  achieve  your  estate  planning  objectives. 

1.    Which  Attorney  is  Right  for  You? 

One  of  the  most  obvious  factors  in  deciding  which  estate  planning  attorney  to 
choose  is  his/her  professional  qualifications.    It  is  generally  recommended  to  have  an 
attorney  who  spends  at  least  one-quarter  of  his/her  time  on  estates,  in  order  to  be 
current  with  all  the  recent  laws.    In  addition,  the  length  of  time  the  attorney  has  been 
practicing  in  these  areas  can  be  important.    An  estate  planning  attorney  who  has 
practiced  at  least  five  years  in  the  field  should  have  a  firm  grasp  of  the  nuances  of  the 
relevant  laws. 

[g§=>      Remember-the  attorney  you  select  should  be  knowledgeable 
in  trusts,  probate  law  and  estate  tax  law,  and  be  licensed  to 
practice  in  Massachusetts. 
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One  factor  that  is  important  to  all  of  us  is  cost.    The  initial  consultation  with  an 
attorney  is  the  first  cost  you  should  consider.    Such  initial  consultations  generally 
range  from  $300.00/hour  to  free.   You  also  want  to  ask  how  his/her  fee  is  calculated. 
Attorneys  will  either  bill  you  on  an  hourly  basis  or  charge  a  flat  rate.    A  general  guide- 
line is  that  the  cost  will  be  between  $200.00  -  $750.00  if  your  estate  is  under 
$600,000.00  and  between  $1,200.00  -  $3,000.00  if  it's  more. 

One  simple  way  to  cut  down  on  the  cost  of  legal  work  is  to  ask  your  attorney  if 
there  is  any  information  you  could  give  which  would  help  reduce  his/her  working  time. 

B^3     Remember  -  when  discussing  the  cost  of  the  estate  planning 
work  to  be  done,  insist  that  the  lawyer  be  specific  in 
writing  about  what  work  will  be  done  and  the  cost. 


The  last  consideration  when  choosing  your  estate  planning  attorney  is  his/her 
working  style.    Find  out  exactly  who  will  be  doing  the  work  on  your  estate  planning. 
It  is  not  uncommon  for  a  lawyer  to  hand  off  work  to  an  associate  to  complete.    If  this 
is  the  case,  be  sure  to  find  out  the  qualifications  of  the  associate  who  will  be  handling 
your  work. 

You  may  also  want  to  ask  the  attorney  if  he/she  is  willing  to  consult  with  any 
other  financial  advisors  you  may  have  (such  as  an  accountant).    In  addition,  you  want 
to  find  out  if  your  attorney  will  continue  to  help  you  after  your  initial  estate  plan  is 
complete.    For  example,  will  he/she  notify  you  if  any  regulatory  changes  occur  that 
will  effect  your  estate  plan?    If  you  later  want  to  change  any  of  the  provisions  in  your 
plan,  will  he/she  be  available  to  draft  these  amendments? 

IT^*      Remember-once  your  estate  plan  is  complete,  it  is  important 

to  know  what  help  you  can  expect  from  your  attorney  in  the  future, 
should  you  need  it. 


2.       Where  to  Find  an  Attorney 

Getting  a  list  of  qualified  attorneys  is  not  as  difficult  as  it  may  seem.    Both  your 
local  and  state  bar  associations  will  be  able  to  provide  you  with  a  list  of  attorneys  in 
the  vicinity  who  specialize  in  estate  planning.  (See  Resource  Directory  Section  I,  Part 
A  for  more  information). 

An  even  better  way  to  find  an  estate  planning  attorney  is  to  seek  recommenda- 
tions from  people  you  already  know  and  trust.    Your  friends  and  relatives,  as  well  as 
your  personal  attorney,  accountant  or  other  financial  professionals  are  all  good 
sources  for  you  to  solicit  recommendations. 

It  is  advised  that  you  interview  different  estate  planning  attorneys  before  finally 
deciding  on  who  will  be  the  best  choice  for  designing  your  estate  plan.    Once  you 
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have  narrowed  down  your  choices  to  three  or  four  names,  you  can  phone  each  lawyer 
and  ask  the  questions  previously  raised  about  their  qualifications,  costs  and  working 
style.    Remember,  this  Guide  is  here  to  help  you  in  your  selection  process.    Use  it! 


E.     Finding  a  Financial  Planner 

1.       What  does  a  Financial  Planner  Do? 

It  is  the  financial  planner's  role  to  engage  you  in  the  financial  planning  process. 
A  sound  financial  plan  should  cover  a  broad  spectrum  of  areas  relating  to  your  present 
security  and  future  well  being.    It  should  include  an  analysis  of  your  situation  and 
needs,  as  well  as  recommendations  on  how  to  achieve  your  goals.    As  you  do  your 
research  to  choose  a  financial  planner  (see  #2  below),  make  sure  that  it  is  "financial 
planning,"  and  not  simply  a  way  to  sell  insurance  or  investments.    Financial  planning 
typically  considers  6  areas: 

a.  Financial  Position: 

A  sound  financial  plan  begins  with  a  review  of  your  financial  position.  This  involves 
asking  three  questions,  covering  three  major  areas: 

What  do  you  hope  to  accomplish?  What  are  your  goals  for  yourself  and  your 
family? 

Where  do  you  stand  today?  What  is  your  net  worth  after  subtracting  all  your 
liabilities  from  all  your  assets?  Exactly  how  much  of  this  is  readily  available  in 
case  of  emergency?  How  much  discretionary  income  do  you  have  after  meeting 
fixed  expenses?   How  much  can  you  comfortably  afford  to  save  and/or  invest? 

How  can  your  reach  your  goals?    How  much  time  do  you  have  to  achieve 
them  and  how  much  money  will  you  need? 

It  is  the  job  of  a  financial  advisor  not  only  to  work  with  you  to  develop  a  plan  that  is 
right  for  you,  but  to  provide  strategies  and  options  on  how  your  plan  can  be  executed. 

b.  Protection  Planning: 

Protecting  yourself  against  the  unexpected  is  a  vital  element  in  financial  plan- 
ning.  As  situations  change  over  time,  your  protection  needs  also  can  change.   This  is 
why  it's  important  to  review  your  protection  needs. 

While  protection  needs  and  goals  vary,  there  are  certain  "bases"  that  should  be 
covered:    life,  health,  personal  property  and  liability,  and  long  term  care  are  all  areas 
for  review.    You  have  the  option  to  "self  insure"  (carry  the  risk  yourself)  or  to  have 
the  risk  of  loss  covered  by  an  insurance  company.    In  the  financial  planning  process, 
it's  important  that  you  make  an  informed  decision  on  what's  best  for  you. 
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c.         Investment  Planning: 

There  are  a  wide  array  of  choices  available  to  you  as  you  try  to  select  the  right 
investments  for  your  current  and  future  needs.   Thorough  financial  planning  should 
facilitate  making  wise  decisions.    Asset  diversification  can  help  your  investments 
meet  your  goals  and  need  for  financial  security. 

Before  you  invest,  you  should  review  your  goals,  the  amount  of  risk  you're 
willing  to  assume,  and  the  time  frame  in  which  you  hope  to  achieve  your  objectives. 

First,  you  may  have  short  term  needs.    Everyone  should  have  a  "cushion"  to  fall 
back  on  when  an  emergency  arises  or  unexpected  repairs  are  needed. 

By  definition,  your  reserves  should  be  "liquid"  -  easily  convertible  to  cash  when 
you  need  it.    It  should  also  be  money  you  can  definitely  count  on  -  money  not  tied  up 
in  investments  whose  values  fluctuate.   The  amount  of  your  reserve  depends  on  the 
size  of  your  family,  your  income,  your  life  style,  and  your  own  assessment  of  the 
possible  contingencies  you  may  face. 

Having  accounted  for  cash  reserve  needs,  you  may  want  to  set  up  a  program  to 
help  maximize  future  assets  within  your  risk  tolerance.    These  assets  usually  fall  into 
two  categories:    fixed  and  equity.    Fixed  assets  are  funds  invested  at  fixed  rates  of 
return,  usually  for  a  specific  period  of  time.    Examples  include  longer  term  bonds 
(corporate,  municipal,  state  or  federal),  some  unit  trusts  and  long  term  certificates  of 
deposit.    Equity  assets  are  investments  whose  market  values  and  rates  of  return  can 
go  up  or  down.    Unlike  fixed  assets  investments  which  are  usually  bounht  to  produce 
income,  equity  assets  are  bought  for  growth  or  for  growth  and  income. 

Your  home,  for  instance,  is  an  equity  asset  as  is  all  real  estate.    Stocks  are  also 
equity  assets.    They  may  pay  varying  dividends  or  none  at  all,  and  the  value  of  a 
share  of  the  stock  will  fluctuate  depending  on  the  market. 

Equity  assets  investments  can  be  made  for  either  the  long  or  the  short  term.    In 
any  case,  it  is  important  to  weigh  the  risk  involved.    It  is  the  Financial  Advisor's  role, 
through  the  financial  planning  process,  to  help  you  sort  through  your  choices  and  help 
you  decide  what  is  best  for  you. 

d.         Income  Tax  Planning: 

Wise  tax  planning  can  be  a  powerful  element  in  protecting  and  building  assets. 
Financial  planning  will  help  identify  the  impact  of  taxes  on  your  current  financial 
situation,  as  well  as  look  at  tax  implications  for  future  investments.    One  way  to  help 
reduce  the  "tax  bite"  is  through  tax-exempt  investments.    Virtually  all  of  these  are 
free  from  federal  income  tax.    Many  are  also  free  from  state  and  local  taxes  when 
purchased  by  residents  of  those  areas. 
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The  income  paid  on  investments  in  certain  tax-deferred  products  such  as  de- 
ferred annuities  and  universal  life  insurance  is  not  immediately  taxable.    Unlike  tax- 
exempt,  tax-deferred  simply  postpones  the  payment  of  taxes  until  receipt  of  this 
income  at  a  later  date  -  preferably  when  you're  in  a  lower  tax  bracket.    If  you  are 
working,  a  major  way  for  individuals  with  earned  income  to  defer  payment  of  taxes  is 
through  an  individual  retirement  account  (IRA).    For  certain  investors,  IRA  contribu- 
tions are  tax  deductible.    Part  of  the  financial  planning  process  is  to  help  you  deter- 
mine your  choices  and  help  you  decide  what  course  of  action  is  best  for  you. 


e.  Retirement  Planning: 

Your  ultimate  future  concern  may  be  to  provide  for  or  continue  a  comfortable 
retirement.    An  initial  step  is  to  determine  how  much  money  you  think  you  will  need 
to  enjoy  the  retirement  lifestyle  you  desire.    Then,  you  can  consider  the  sources  that 
will  provide  income  for  you  such  as  private  pension  plans  or  social  security.    A  plan 
will  tell  you  if  other  retirement  income  sources  are  needed  and  at  what  age  retirement 
becomes  economically  feasible. 

f.  Estate  Planning: 

Contrary  to  popular  belief,  proper  estate  planning  is  not  just  for  the  wealthy.    It 
is  important  for  you  to  know  what  will  be  available  to  your  heirs  when  your  estate  is 
settled.    At  that  time,  you  will  want  to  reduce  estate  transfer  costs  to  be  sure  that 
enough  money  is  available  to  cover  all  obligations  of  the  estate.    Estate  planning  is  a 
highly  specialized  area  that  can  be  covered  through  the  financial  planning  process  in 
conjunction  with  the  services  of  legal  and  tax  advisors. 

A  successful  financial  plan  is  balanced,  pinpoints  your  particular  needs  and  goals 
and  devises  and  integrates  a  strategy  to  meet  them  all.  It  works  towards  growth  and 
security  in  both  the  short  and  long  run,  while  attempting  to  balance  risk.  Your  financial 
planner  should  address  each  of  the  above  areas  when  completing  a  financial  plan. 

A  financial  advisor  should  work  with  other  professionals  (CPAs,  tax  preparers, 
attorneys)  to  coordinate  your  plan.   The  plan  that  is  developed  for  you  should  help  you 
understand  your  alternatives  and  help  you  make  informed  decisions. 


2.       Researching  and  Selecting  Your  Financial  Planner 

Finding  a  financial  planner  who  is  right  for  you  is  critical  to  the  success  of  the 
financial  planning  process.    We  hope  the  advice  provided  for  you  in  this  guide  can  help 
you  avoid  many  of  the  pitfalls  people  have  experienced  in  the  past. 


a.         Getting  Recommendations: 

The  first  step  in  finding  a  capable  and  qualified  financial  planner  is  to  get  rec- 
ommendations.   Ask  local  lawyers,  accounts  and  trust  officers  for  the  names  of  repu- 
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table  planners.    In  addition,  the  resource  directory  of  this  guide  (section  1  part  B) 
provides  the  names  of  professional  groups  that  will  provide  referrals  of  planners  to 
you.    Get  recommendations  from  friends  and  relatives  you  trust  who  are  satisfied 
customers  of  a  particular  planner.    Last,  when  meeting  with  different  financial  plan- 
ners, ask  them  if  they  can  provide  you  with  any  client  references. 

f^     Remember:    never  base  your  selection  of  a  financial  planner  on 
any  single  recommendation  that  you  receive.    It  is  strongly 
advised  that  you  interview  at  least  three  planners  so  you  can 
get  a  better  feel  for  which  planner  "fits"  you  best. 

b.         How  a  Financial  Planner  Gets  Paid: 

Make  sure  that  you  understand  the  practitioner's  services  and  method  of  com- 
pensation.   Request  a  written  advisory  contract  or  engagement  letter  documenting  the 
nature  and  scope  of  services  the  planner  will  provide.    In  addition,  the  advisor  should 
clearly  explain  how  he  or  she  expects  to  be  compensated.    Generally,  compensation 
takes  one  of  three  forms: 

1)  Fees.   A  fee  is  set  based  on  an  hourly  rate,  flat  rate  per  plan  or  perhaps 
the  value  of  your  assets  and/or  income. 

2)  Fees  and  commissions.   Fees  are  charged  depending  on  the  amount  of 
work  to  be  done  or  as  described  above.    If  you  choose  to  implement  the  plan 
recommendations  through  the  individual,  he  or  she  also  may  receive  commis- 
sions for  products  purchased  or  sold  (some  advisors  may  offset  some  portion  of 
their  fees  if  commissions  are  received  in  implementing  the  plan). 

3)  Commission.   No  fee  is  charged  for  the  planning  process,  but  the  advisor 
is  compensated  from  a  product  purchased  when  the  plan  is  implemented.    It  is 
important  to  note  that  the  implementation  of  a  financial  plan  may  not  require 
the  purchase  of  any  financial  products  or  investments.    The  plan  may  simply 
recommend  the  use  of  appropriate  financial  procedures  and  strategies  to  ac- 
complish your  objectives. 

Irrespective  of  the  type  of  planner  you  choose,  you  should  have  a  full  under- 
standing of  any  costs  involved  in  doing  business,  in  advance,  and  you  should  have  a 
clear  expectation  for  the  value  you  will  receive  in  the  financial  planning  process. 

Commission  based  financial  planners  earn  most  of  their  income  on  commissions 
on  mutual  funds,  insurance  policies  and  other  financial  products  they  sell  to  their 
clients.    For  obvious  reasons,  many  financial  experts  advise  not  to  use  such  planners 
because  of  the  potential  conflict  of  interest  for  him  or  her  to  recommend  only  those 
investments  for  which  they  receive  commissions.    If,  in  fact,  you  deal  with  a  commis- 
sion based  financial  planner,  check  to  see  if  they  sell  a  broad  array  of  investments  or 
if  they  represent  the  products  of  only  one  company. 
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Fee  based  financial  planners  charge  a  flat  amount  for  a  financial  plan     Such  fee 
will  vary  depending  on  the  complexity  of  your  financial  affairs  and  will  typically  ranqe 
between  $500  and  $6,500.    One  down  side  to  this  type  of  planner  is  that  many  fee 
based  planners  require  that  their  clients  invest  a  minimum  amount  of  capital  which  is 
often  higher  that  the  amount  the  average  person  has  to  invest  (see  Resource  Direc- 
tory, Section  I,  Part  B  under  Referrals  for  information  on  how  to  get  a  list  of  fee-only 
planners  in  your  area). 

J(       Warning  —  recent  studies  have  shown  that  an  increasing  num- 
ber of  planners  who  hold  themselves  out  as  "fee  only,"  do  in 
fact  receive  commissions  for  selling  securities  and  insurance. 
Be  sure  to  check  the  backgrounds  of  any  financial  planner  you 
consider  (see  Section  C,  Experience  and  Background  of  thfi 
Financial  Plannpr  for  more  information). 

Financial  planners  who  charge  an  hourly  fee  generally  charge  between  $75  and 
$250.    Some  financial  planners  who  receive  hourly  fees  also  receive  commissions,  but 
that  should  be  disclosed  in  advance. 

c-         Experience  and  Background  of  a  Financial  Planner: 

A  key  factor  in  selecting  a  financial  planner,  indeed  as  with  any  professional,  is 
their  level  of  competence.    Among  all  the  professionals  available  to  you,  the  level  of 
competence  of  a  financial  planner  requires  the  keenest  client  review.    Unlike  an  attor- 
ney or  certified  public  accountant,  a  financial  planner  is  not  required  to  pass  any  tests 
or  receive  any  training  before  they  begin  providing  financial  advice.    Fewer  than  half 
of  the  fee-based  financial  planners  in  a  recent  survey  had  any  credentials  to  show 
that  they  had  completed  a  financial  planning  training  program. 

The  majority  of  advisors  who  have  passed  the  CFP  exam  (certified  financial 
planner),  work  on  commissions  and  are  employed  by  securities  and  insurance  broker- 
age firms.    Therefore,  even  a  financial  planner  who  does  have  some  credentials  may 
not  be  acting  without  conflicts  of  interest.    In  conclusion,  be  sure  that  the  firm  you're 
dealing  with  is  reputable,  be  sure  that  the  individual  is  reputable,  and  share  the  advice 
that  you're  receiving  with  other  professionals  (CPAs  and  attorneys)  on  whom  you  rely 


Page     i  o 


Protecting   Your    Future 


F.    Finding  an  Accountant 

Another  good  source  of  professional  help  in  managing  your  finances  is  an  ac- 
countant.   In  many  ways  an  accountant  is  similar  to  a  financial  planner  because  both 
provide  a  broad  range  of  financial  services.    In  addition  to  providing  tax  and  audit 
services,  accountants  can  help  you  plan  for  retirement  and  guide  you  through  your 
personal  financial  planning. 

As  with  financial  planners,  some  accountants  have  more  credentials  than  oth- 
ers. An  accountant  who  is  a  CPA  (Certified  Public  Accountant)  is  distinguished  from 
other  accountants  by  satisfying  stringent  state  licensing  requirements. 

1.    Researching  and  Selecting  Your  Accountant 

Many  of  the  tips  on  choosing  a  financial  planner  mentioned  in  section  E  of  this 
chapter  also  pertain  to  choosing  an  accountant.    Getting  recommendations  from  other 
professionals,  friends,  or  the  referral  numbers  listed  in  the  Resource  Directory  (Sec- 
tion I,  Part  C)  is  a  good  place  to  start.    Make  sure  that  your  CPA  is  licensed  in  Massa- 
chusetts and  check  to  see  if  he/she  is  a  member  of  any  professional  associations.    For 
example,  if  a  CPA  belongs  to  the  Massachusetts  Society  of  Certified  Public  Accoun- 
tants, they  are  governed  by  a  strict  code  of  professional  ethics. 

When  you  meet  with  different  CPAs  during  your  selection  process,  check  to  see 
if  your  needs  are  compatible  with  the  expertise  of  that  particular  accountant.    You 
should  also  make  sure  that  your  personalities  are  compatible.    A  good  professional 
working  relationship  is  definitely  a  two-way  street. 

As  with  the  selection  of  a  financial  planner,  be  sure  you  have  open  discussions 
with  your  prospective  CPA  about  what  you  can  expect  to  pay  for  their  services. 
What  you  pay  will  generally  depend  on  the  type  of  services  you  require,  the  level  of 
expertise  of  the  CPA,  and  the  complexity  of  the  work  involved. 

Igg3     Remember-as  when  dealing  with  all  financial  professionals,  don't 
hesitate  to  ask  any  specific  questions  you  have.    Be  sure  to  clearly 
explain  what  you  expect  from  your  accountant's  services,  and  save 
yourself  unnecessary  fees  by  keeping  good  records. 
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G.    A  Final  Note 

Imagine  this  scenario.   A  person  decides  that  he  needs  to  hire  professional  help 
to  manage  his  finances.    He  spends  months  researching  the  background  and  experi- 
ence of  various  professionals.    He  painstakingly  organizes  his  financial  records  and 
maps  out  his  financial  goals.   Then,  after  completing  all  of  these  necessary  and  timely 
steps,  he  does  not  even  implement  his  advisor's  recommendations.    Sound  unbeliev- 
able?   It  actually  happens  more  often  than  you  would  think.    Many  financial  profes- 
sionals report  numerous  examples  of  clients  they've  paid  to  get  valuable  advice,  only 
to  ignore  it  or  let  it  slide. 

Why  do  people  ignore  such  advice  that  they  sought  after  and  paid  for?   Many 
people  feel  nervous  about  the  advice  they  receive.    If  you  are  ever  in  such  a  position, 
be  sure  to  talk  with  your  professional  advisors  again.    If  they  cannot  explain  their 
advise  clearly  enough  to  make  you  understand  it  and  feel  comfortable,  you  will  prob- 
ably be  better  off  with  a  different  advisor. 

Another  common  reason  why  people  fail  to  act  on  financial  advise  is  sheer 
laziness  and  procrastination.   Those  who  find  themselves  in  this  situation  might  do 
better  for  themselves  by  getting  a  full-service  program  where  the  advice  is  imple- 
mented once  they  approve  it.    Not  surprisingly,  such  full-service  programs  will  charge 
a  fee  for  this  additional  service.    Even  procrastination  has  its  price. 

Finally,  remember  that  this  Guide  is  simply  that  --  a  Guide.    It  is  nearly  impos- 
sible to  provide  a  complete  check  list  of  do's  and  don'ts  when  selecting  a  financial 
professional  to  help  you  with  your  personal  finances.    Ultimately  it's  up  to  you  to 
communicate  openly  and  clearly  with  these  professionals  in  order  to  prevent  any 
unexpected  and  unpleasant  surprises.    Never  forget  that  no  matter  who  helps  you 
manage  your  money  -  it's  still  your  money,  and  you  are  still  the  one  who  ultimately 
controls  it. 
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Chapter  2 

Surrogate  Decision-makers 

for  financial  and  Health  Dare  Issues 


A.    Choosing  Your  Own  Decision-Makers 

1.  Introduction 

As  we  have  already  mentioned,  there  are  many  issues  that  everyone,  especially 
the  elderly,  should  consider  when  dealing  with  their  health  care  and  financial  situa- 
tions.   Medicaid,  Medicare,  long-term  care  insurance,  estate  planning  and  life/health 
insurance  are  all  important  matters  that  may  directly  affect  our  ability  to  provide  for 
our  health  care  and  financial  well-being.    There  are  many  important  decisions  we  must 
make  to  adequately  prepare  for  the  future. 

But  what  if  you  are  unable  to  make  these  important  decisions  for  yourself  at 
the  time  you  need  to  the  most?   What  if  an  illness  leaves  you  unable  to  speak  or 
communicate  your  desires  to  those  around  you.    Everyone  has  a  right  to  determine 
what  means  should  be  used  in  preserving  life  and  health.    However,  people  only  enjoy 
this  right  if  they  are  mentally  and  physically  able  to  understand  their  situation  and 
express  their  wishes. 

Another  major  concern  for  someone  who  is  mentally  incapacitated  due  to  ill- 
ness is  that  their  family  may  not  be  able  to  carry  out  their  financial  affairs.    The 
stakes  are  very  high  if  you  are  unable  to  make  your  own  decisions  on  health  care  and 
financial  matters.    The  last  thing  anyone  wants  is  to  become  seriously  ill  and  leave 
their  family  in  a  position  unable  to  sign  checks,  pay  bills,  and  carry  out  their  wishes 
for  medical  treatment. 

Fortunately,  it  is  possible  to  have  others  make  these  important  decisions  for 
you  if  you  are  unable.    You  can  choose  a  surrogate  decision-maker  before  you  become 
ill  or  the  government  may  after  you  become  ill.    Not  surprisingly,  choosing  your  own 
surrogate  decision-maker  provides  a  much  better  chance  of  having  your  financial  and 
health  care  wishes  fulfilled. 

2.  Health  Care  Issues 

A  person  may  pick  a  surrogate  decision-maker  for  health  care  issues  by  the  use 
of  an  advance  directive/medical  directive.    An  advance  directive  is  a  legal  document 
through  which  you  may  state  your  wishes  as  to  your  medical  treatment.    It  is  used 
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when  you  cannot  make  or  communicate  your  own  decisions  about  your  medical  care. 
There  are  two  common  forms  of  advance  directives: 

(1)  the  health  care  proxy 

(2)  the  living  will 

a.    Health  Care  Proxies 

The  best  way  to  ensure  that  your  wishes  concerning  health  care  treatment  are 
followed  is  through  the  use  of  a  health  care  proxy. 

A  health  care  proxy  allows  a  person  to  pick  a  designated  individual  to  make  any 
medical  care  decision  on  his/her  behalf,  including  decisions  on  the  use  of  life  sustain- 
ing treatment.    This  designated  decision-maker  is  also  called  a  health  care  agent. 
Your  health  care  proxy  becomes  effective  when  your  physician  determines  in  writing 
that  you  are  physically  and  mentally  unable  to  make  health  care  decisions.  (See  Re- 
source Directory,  Section  II,  Part  A  for  information  on  how  to  receive  a  sample  health 
care  proxy  or  living  will.) 

(1)  Drafting  a  Valid  Proxy 

There  are  prerequisites  to  executing  a  health  care  proxy.    You  must: 

1 .  Be  at  least  eighteen  years  old; 

2.  Be  of  sound  mind  and  not  under  any  undue  constraint  or  influences; 

3.  Sign  the  document  witnessed  by  two  disinterested  parties  (for  example,  do 
not  have  the  person  you  appoint  as  your  agent  serve  as  a  witness). 

(2)  Appointing  an  Agent 

It  is  common  for  people  to  appoint  a  friend  or  family  member  to  serve  as  their 
health  care  agent.    Whoever  serves  as  your  agent  should  be  someone  you  trust  to 
understand  and  follow  your  wishes.    Be  sure  your  agent  clearly  understands  what 
your  wishes  are  and  is  prepared  and  willing  to  follow  through  on  these  decisions. 

ADVISED: 

Appoint  an  alternative  health  care  agent  in  case 
your  primary  agent  is  unavailable  or  unwilling  to  make 
decisions  for  you  when  needed. 


(3)   Setting  the  Guidelines  for  the 
Surrogate  Decision-maker 

The  greatest  advantage  to  picking  your  own  surrogate  decision-maker  as  op- 
posed to  having  the  government  pick  one  for  you  is  that  you  can  specifically  tailor 
your  agent's  decision-making  powers.    A  health  care  proxy  can  be  as  broad  or  as 
narrow  as  you  wish. 
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ADVISED: 

Do  not  make  your  proxy  too  specific.   Your  agent 
may  need  to  be  flexible  in  dealing  with  situations  you 
may  not  have  foreseen. 

Consult  with  your  doctor  and  other  important  persons 
in  your  life  before  you  give  your  final  instructions 
to  your  agent. 

(4)  Making  Your  Proxy  Work 

Assuming  you  have  drafted  a  valid  health  care  proxy,  the  proxy  only  becomes 
effective  when  your  attending  physician  determines  in  writing  that  you  are  unable  to 
make  informed  health  care  decisions  for  yourself. 

ADVISED: 

Give  copies  of  your  signed  proxy  to  your  doctor, 
attorney,  family  members,  and  to  both  your  primary  and 
alternate  health  care  agents. 

Keep  track  of  who  has  copies  of  your  health  care  proxy 
in  case  you  wish  to  later  revoke  or  redraft  it. 


(5)  Revoking  or  Changing  Your  Proxy 

Once  you  execute  a  health  care  proxy,  you  are  not  bound  forever  by  its  terms. 
If  you  wish  to  change  the  terms  of  your  proxy  you  may  do  so  as  long  as  a  court  has 
not  already  determined  that  you  are  mentally  incompetent. 

Your  health  care  proxy  can  be  revoked  in  a  number  of  ways: 

1 .  By  executing  a  new  health  care  proxy; 

2.  By  notifying  your  health  care  agent  and  physician  that  you  intend  to  revoke 
your  proxy; 

3.  By  physically  destroying  the  original  document,  indicating  your  desire  to 
revoke. 

It  is  important  to  note  that  if  you  name  your  spouse  as  your  health  care  agent,  a 
decree  of  divorce  will  automatically  revoke  the  authority  of  that  person  to  act  as  your 
agent. 

(6)  A  Final  Note 

Although  a  doctor  is  required  by  law  to  honor  your  right  to  refuse  certain  medi- 
cal treatment,  a  recent  research  study  shows  that  many  doctors  often  fail  to  follow 
the  terms  of  their  patient's  advance  directives.    While  this  study  has  worried  many 
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persons  with  advance  directives,  there  are  things  you  can  do  to  better  ensure  that 
your  health  care  proxy  will  be  followed  by  your  physician. 


ADVISED: 

Be  sure  to  go  over  the  terms  of  your  health  care  proxy 
with  your  doctor.    Make  sure  he/she  clearly 
understands  what  you  want. 

Make  sure  that  your  health  care  agent  will  actively 
monitor  that  your  physician  is  following  your  stated 
wishes. 

b.    Living  Wills 

Another  way  that  a  person  may  ensure  that  their  wishes  for  specific  medical 
treatment  will  be  followed  when  they  are  unable  to  communicate  is  by  the  use  of  a 
living  will. 

Although  similar  in  result,  there  are  several  differences  between  living  wills  and 
health  care  proxies.    Perhaps  the  greatest  difference  between  the  two  forms  is  that, 
unlike  the  health  care  proxy,  living  wills  are  not  legislatively  recognized  in  Massachu- 
setts.   While  this  does  not  mean  that  living  wills  are  forbidden  in  Massachusetts,  it 
does  mean  they  may  be  a  riskier  device  to  use.    Massachusetts  courts  have  recently 
ruled  that  living  wills  may  be  used  to  determine  the  level  of  medical  treatment  a 
person  can  refuse. 

(1)  Setting  the  Guidelines  for  Living  Wills 

Unlike  health  care  proxies,  a  living  will  is  usually  more  specific  about  the  terms 
of  the  person's  desired  level  of  medical  treatment.    It  is  common  for  sample  living  will 
forms  to  include  long  lists  of  various  medical  procedures  and  treatments  which  the 
patient  may  pick  as  those  they  wish  to  be  withheld.    Other  living  will  forms  simply 
request  that  the  patient  not  be  kept  alive  by  artificial  means  or  "heroic  measures." 
Most  living  wills  provide  a  section  where  a  person  may  add  instructions  about  specific 
care  or  treatment  that  they  wish  to  forgo. 

(2)  Making  Your  Living  Will  Work 

While  there  are  no  specific  requirements  to  make  a  living  will  legally  binding, 
there  are  steps  that  may  be  taken  which  increase  the  validity  of  your  living  will. 
Much  like  with  an  actual  will,  it  is  recommended  that  you  sign  your  living  will  in  the 
presence  of  two  adult  witnesses. 
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ADVISED: 

The  witnesses  should  not  include  family  members,  your 
doctor,  your  health  care  agent,  or  any  person  who  has 
an  interest  in  your  estate. 

Give  copies  of  your  living  will  to  your  doctor  and 
anyone  you  feel  necessary,  including  family  members. 

Keep  the  original  in  a  secure  but  easily  accessible 
place  for  others. 

Keep  track  of  those  persons  to  whom  you  gave  copies  of 
the  signed  original  in  case  you  later  want  to  revoke 
or  change  the  living  will. 

(3)  Revoking  or  Changing  Your  Living  Will 

As  with  health  care  proxies,  a  person  who  executes  a  living  will  can  change  the 
terms  of  the  document  or  revoke  it  altogether  at  any  time  while  they  are  mentally 
competent  to  do  so.    A  person  may  revoke  a  living  will  in  much  the  same  manner  that 
they  may  revoke  a  health  care  proxy.    Refer  to  the  section  "Revoking  or  Changing 
Your  Proxy." 

3.    Financial  Issues 

While  health  care  proxies  and  living  wills  may  be  recommended  ways  of  creat- 
ing a  surrogate  decision-maker,  it  is  important  to  remember  that  these  devices  only 
cover  health  care  decisions.    There  are  still  many  financial  and  personal  issues  that 
need  to  be  considered. 

a.    Durable  Power  of  Attorney 

A  common  legal  tool  which  people  use  in  creating  a  substitute  decision-maker 
for  themselves  is  an  "agency."   An  agent  is  a  third-party  a  person  (the  principal)  ap- 
points to  act  on  his/her  behalf  in  certain  situations.    Historically,  agencies  were  valid 
only  while  the  principal  was  mentally  competent.    When  a  principal  had  an  incapaci- 
tating illness,  an  agent  became  powerless. 

In  order  to  allow  people  to  have  an  agent  who  would  be  able  to  handle  the 
principal's  financial  affairs  during  periods  of  sudden  incapacity  or  incompetence, 
Massachusetts  adopted  the  Uniform  Durable  Power  of  Attorney  Act.    This  act  autho- 
rizes a  person  to  create  a  durable  power  of  attorney,  which  gives  an  agent  the  power 
to  make  decisions  for  the  principal  even  if  the  principal  becomes  incapacitated. 
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(1)  Types  of  Powers  of  Attorney 

One  great  advantage  of  the  durable  power  of  attorney  is  that  it  may  be  as 
broad  or  as  narrow  as  you  choose.    There  are  different  types  of  durable  powers  of 
attorney  from  which  to  choose. 

General  power  of  attorney:    This  type  of  power  of  attorney  becomes  effective 
when  the  document  is  executed  and  gives  the  agent  immediate  power. 

Springing  power  of  attorney:    A  springing  power  of  attorney  "springs"  into  life  - 
that  is,  becomes  effective  --  when  some  specifically  pre-selected  event  hap- 
pens.  The  difference  is  that  instead  of  becoming  effective  when  it  is  signed,  a 
springing  power  of  attorney  only  becomes  effective  if  you  become  incapaci- 
tated or  disabled.    For  example,  a  sudden  illness  would  cause  a  pre-signed 
springing  power  of  attorney  to  come  to  life  or  spring  into  existence. 

(2)  Creating  a  Durable  Power  of  Attorney 

A  durable  power  of  attorney  is  a  written  declaration.    It  is  very  important  that 
the  written  declaration  contains  words  which  state  that  the  power  of  attorney  cre- 
ated is  intended  to  continue  after  the  "incapacity  of  the  principal." 

A  durable  power  of  attorney  may  be  created  which  handles  only  a  single  item, 
such  as  a  trust,  or  may  be  drawn  broadly  enough  to  allow  the  agent  to  execute  virtu- 
ally any  document  the  principal  could,  including  checks,  tax  returns  and  insurance. 
The  principal  may  name  more  than  one  agent,  having  each  one  work  on  different 
matters.    For  example,  one  agent  could  handle  only  financial  matters  while  another 
works  on  only  personal  matters. 

A  person  who  wishes  to  create  a  durable  power  of  attorney  should  be  specific 
about  their  intentions  in  their  declaration.    Often,  a  lack  of  specificity  in  a  durable 
power  of  attorney  can  leave  an  agent  powerless  to  follow  through  on  the  principal's 
wishes.    For  example,  many  courts  have  not  allowed  an  agent  to  make  gifts  because 
such  authority  to  do  so  was  not  specifically  authorized  in  the  durable  power  of  attor- 
ney.  To  prevent  such  problems  in  the  future,  a  person  should  draft  their  durable 
power  of  attorney  carefully. 

(3)  The  Pros  and  Cons  of  the  Durable  Power  of  Attorney 

As  discussed  later,  the  alternative  to  the  durable  power  of  attorney  is  for  the 
government  to  choose  a  surrogate  decision-maker  for  you  if  you  become  incapaci- 
tated or  incompetent.    Not  surprisingly,  there  are  many  advantages  to  picking  your 
own  decision-maker. 


PROS: 


1 .   Control.    A  person  can  maintain  some  level  of  control 
over  their  properties  and  finances  even  if  they  become 
incapacitated. 
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2.  Cost.    Very  often  a  friend  or  a  relative  will  serve  as 
an  agent.   This  can  be  less  costly  than  having  a  court- 
appointed  agent  who  is  paid  for  his/her  services.    In 
addition,  a  durable  power  of  attorney  is  very  inexpensive 
to  implement  and  administer. 

3.  Speed.   The  effects  and  benefits  of  the  durable  power 

of  attorney  will  occur  immediately  when  needed,  without  any 
waiting  period. 

CONS: 

1 .  Lack  of  court  supervision.    Since  the  agent  is  directly 
chosen  by  the  principal,  and  the  durable  power  of  attorney 
lists  all  of  its  terms,  courts  do  not  closely  supervise  the 
agent.   This  means  that  an  agent  should  be  chosen  carefully. 

2.  A  document  executed  in  Massachusetts  may  contain  terms 
that  are  not  permitted  in  a  different  state.    A  person 

should  always  seek  professional  advise  on  their  durable 
power  of  attorney  documents  if  they  move  from  the 
Commonwealth. 

(4)  A  Final  Note 

The  durable  power  of  attorney  may  grant  broad  discretion  over  financial  and 
personal  affairs.    Therefore,  it  is  very  important  that  you  understand  exactly  what 
powers  you  are  giving  up,  and  for  how  long,  before  entering  into  this  kir.  .1  of  arrange- 
ment.   It  is  strongly  recommended  that  a  person  consult  with  an  attorney  before 
executing  any  durable  power  of  attorney  documents.    A  person  should  also  realize 
that  although  a  durable  power  of  attorney  may  protect  their  interests  during  times  of 
illness,  the  document  becomes  ineffective  upon  the  death  of  the  principal  or  agent. 


B.     When  the  Government  Chooses 
Your  Decision-makers 

1.  Introduction 

What  happens  if  you  haven't  picked  your  own  substitute  decision-maker  and 
you  become  incapacitated?   What  if  you  do  not  have  a  health  care  proxy,  a  living  will, 
or  a  durable  power  of  attorney  and  you  become  unable  to  handle  your  personal  and 
financial  affairs?    In  such  situations  you  may  have  a  surrogate  decision-maker  ap- 
pointed for  you  by  the  government.    Since  these  decisions  directly  effect  you  and  your 
family,  it  is  important  to  know  some  of  the  basics  of  this  process. 
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2.    Personal  and  Financial  Issues 

a.    Guardianship 

(1)   Overview 

A  guardian  is  someone  who  is  officially  appointed  by  the   probate  court  to  make 
personal  and  financial  decisions  on  behalf  of  a  person  who  is  unable  to  manage  their 
own  affairs.    Guardians  may  be  appointed  for  people  who  are  mentally  ill,  mentally 
retarded,  minors,  and  those  who  become  incapacitated  due  to  physical  illness.    Once 
a  person  has  a  guardian  appointed  for  them,  they  become  known  as  the  ward  and  all 
of  their  property  is  referred  to  as  the  estate. 

A  guardian  has  the  broadest  powers  of  the  various  decision-makers  that  the 
government  may  appoint  for  a  person.    Although  the  powers  of  a  guardian  may  be 
limited  by  the  court,  a  guardian  can  be  responsible  for  managing  all  personal  and 
financial  affairs  of  the  ward.   These  responsibilities  include  handling  the  bills,  applying 
for  state  or  federal  benefits  (such  as  Medicaid  and  Social  Security),  standing  in  the 
place  of  the  ward  in  any  legal  proceeding  that  the  ward  is  involved  in,  and  making 
decisions  about  medical  care  for  the  ward.    We  will  concentrate  the  most  on  this  last 
responsibility. 

Before  a  court  appoints  a  guardian,  a  doctor  must  certify  that  the  person  is 
suffering  from  a  condition  that  prevents  that  person  from  making  their  own  decisions. 

An  obvious  concern  for  most  people  is  what  kind  of  protection  a  guardian  will 
give  them.    Much  of  this  will  depend  on  how  much  power  the  court  gave  the  guardian 
in  the  appointment.    Generally,  a  guardian  will  remain  informed  of  the  ward's  needs 
and  will  freely  make  decisions  in  the  ward's  best  interests. 

However,  the  guardian  is  not  free  to  make  all  decisions  for  the  ward.    Judg- 
ments that  involve  great  risk  to  the  ward  may  usually  not  be  made  solely  by  the 
guardian.    For  example,  in  cases  where  the  ward  requires  extraordinary  medical  treat- 
ment, a  guardian  will  only  act  if  the  court  has  made  a  "substituted  judgment  determi- 
nation."  This  means  that  the  guardian  must  obtain  the  court's  approval  of  a  treatment 
plan. 

This  course  of  surrogate  decision-making  is  neither  quick  nor  free.    There  may 
also  be  a  greater  chance  that  the  chosen  treatment  plan  would  not  be  the  one  chosen 
by  the  ward.   This  is  not  to  imply  that  the  court  does  not  try  to  do  what  the  ward 
would  want,  but  determining  what  the  ward  would  want  may  become  very  hard  to  do 
after  an  illness  has  already  occurred. 

In  1994  the  laws  concerning  guardianship  were  amended  to  allow  a  guardian  to 
consider  estate  planning  issues.    As  a  result,  a  guardian  has  more  responsibility  to 
manage  the  ward's  estate  for  the  future.    However,  relying  on  a  guardian  for  estate 
planning  is  a  risky  proposition.    (See  chapter  4  on  Basic  Estate  Planning) 
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PROS: 


(2)   The  Pros  and  Cons  of  Guardianships 


1 .   Court  supervision.   A  benefit  of  a  guardianship  is  that 
all  decisions  made  for  the  ward  are  more  closely 
scrutinized  by  the  court.    In  fact,  it  is  common  for  a 
guardian  to  post  a  bond  (a  form  of  insurance)  which 
protects  the  ward  from  a  dishonest  guardian.    The  guardian 
is  also  prohibited  from  making  any  decisions  which  may  pose 
a  significant  risk  to  the  ward.   These  decisions,  as 
previously  stated,  are  reserved  for  the  court. 


CONS: 


1 .  Cost.    Unless  the  ward  is  indigent,  a  guardian  is  paid 
by  the  estate  for  his/her  services.    Court  fees  are  also 
paid  for  by  the  estate. 

2.  Time.    It  can  take  nearly  two  months  to  obtain  a 
permanent  guardian,  although  an  emergency  temporary 
guardian  could  be  obtained  in  a  matter  of  hours  or  days. 

3.  Difficulty  ascertaining  the  wishes  of  the  ward.    Unlike 

a  health  care  proxy  agent  or  a  person  with  a  durable  power 
of  attorney,  a  guardian  may  not  know  all  the  ward's 
wishes.    The  directives  of  the  guardian  to  care  for 
the  ward  with  money  from  the  estate  may  not  be  exactly  what 
the  ward  would  have  wanted  in  every  circumstance. 

b.   Conservatorships 
(1)   Overview 

A  conservatorship  is  similar  to  a  guardianship.    The  main  difference  between 
the  two  is  that  a  conservator  will  only  handle  the  ward's  financial  affairs.    The  conser- 
vator handles  the  finances  and  pays  the  bills,  but  the  ward  will  retain  the  right  to 
make  all  their  own  important  personal  and  health  care  decisions. 

Here  is  a  list  of  the  similarities  and  differences  between  conservatorships  and 
guardianships. 


Similarities: 


(1) 
(2) 


(3) 


Court  appointed; 

Appointed  for  those  who  are  mentally  ill,  mentally 

retarded  or  those  who  are  incapacitated  due  to 

physical  illness; 

Must  always  act  in  the  best  interest  of  the  ward; 
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(4)  Usually  posts  a  bond  (insurance)  to  insure  the 
security  of  the  ward's  assets; 

(5)  The  estate  pays  the  cost  of  the  services; 

(6)  May  be  removed  if  the  ward  becomes  more  capable,  or  if 
the  conservator/guardian  is  not  performing  their 

duties  properly. 

Differences: 

(1)  The  conservator  only  manages  property  and  financial 
affairs  of  the  ward  (the  ward  still  makes  all  personal 
and  health  care  decisions); 

(2)  The  law  does  not  authorize  involuntary  conservatorship 
on  the  basis  of  physical  incapacity  due  to  illness. 
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Chapter  3 
Money  anil  Investments 


A.    Protecting  Yourself  and  Your  Money 

First  an  explanation.    Much  of  the  information  in  this  first  section  is  covered  in 
greater  detail  in  other  sections  of  this  Guide.    Despite  this  fact,  it  seems  appropriate 
to  introduce  the  idea  of  protecting  your  money  before  we  begin  to  cover  the  chapters 
directly  relating  to  your  money. 

Since  one  of  this  Guide's  main  objectives  is  to  help  you  organize  and  achieve 
your  financial  and  health  care  goals,  protecting  yourself  and  your  money  is  a  recurring 
theme  throughout  this  Guide.    So  although  this  section  may  not  appear  to  belong 
within  this  particular  chapter,  it  does,  in  fact,  belong  in  every  chapter. 

As  with  most  of  the  information  and  advice  provided  in  this  Guide,  the  informa- 
tion in  this  section  is  not  intended  to  be  a  complete  and  all-inclusive  list.    Protecting 
one's  self  and  one's  money  is  basically  achieved  by  diligence  and  a  keen  understand- 
ing of  the  resources  at  your  disposal.     The  creation  of  a  complete  checklist  of  ways 
to  protect  your  money  would  probably  be  as  inadvisable  for  us  to  attempt  as  impos- 
sible for  us  to  achieve.    What  this  Guide  can  offer  are  some  general  tips  for  protecting 
yourself  from  trouble  areas  our  office  has  frequently  observed  in  the  pa^t. 

As  previously  explained,  these  general  tips  can  apply  to  several  aspects  of  your 
financial  and  health  care  planning.    This  information  is  detailed  in  a  list  format  for  ease 
of  review  and  is  not  designed  to  serve  as  a  comprehensive  checklist  for  every  prob- 
lem you  may  encounter. 

1.    General  Tips 

-  Get  Help  When  Needed 

Realize  that  there  are  agencies  (both  public  and  private)  that  are  there  to  help 
you  if  you  need  it.    Such  resources  as  the  Attorney  General's  Office,  Elder  Abuse 
Hotline,  the  AARP,  and  financial/legal  professionals  can  provide  great  assistance  to 
you  in  everything  from  filing  your  complaints  to  filing  your  taxes.    There  is  an  agency 
or  group  out  there  for  nearly  every  problem  you  may  have.    Each  section  of  this  Guide 
will  inform  you  which  agencies  are  available  for  each  aspect  of  your  finances  and 
health  care.    In  addition,  the  resource  directory  included  within  this  Guide  contains 
valuable  information  of  how  and  where  you  can  locate  the  various  agencies.    Use  it! 
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-  Understand  Your  Investments 

Always  ask  questions  whenever  you  are  unsure  of  any  aspect  of  your  invest- 
ment plan.    Never  blindly  trust  a  third  party  with  your  money  whether  it  includes  your 
stocks,  savings  (bank  or  401  (k)  plan),  or  any  other  place  your  money  may  be  invested. 
This  includes  understanding  all  of  your  investment  options.   As  you  will  see  through- 
out this  Guide,  tax  savings,  investment  plans,  and  estate  plans  all  involve  your  hard- 
earned  money  and  all  require  your  attention.    Make  sure  you  understand  each  aspect 
of  these  processes  before  you  become  involved  in  them. 

-  Be  Aware  of  Fraud 

The  elderly  especially  need  to  protect  themselves  from  con  artists  who  target 
elder  life  insurance  proceeds  and  inheritances.    You  should  always  check  the  reputa- 
tion and  credentials  of  anyone  who  wants  to  work  for  you  (whether  they  are  utility 
workers,  or  investors). 

Elders  should  also  be  aware  of  the  increasing  occurrence  of  both  telemarketing 
and  sweepstakes  fraud.    Although  Attorney  General  Scott  Harshbarger  has  greatly 
intensified  his  office's  crackdown  of  these  con  artists,  people  should  also  take  steps 
to  protect  themselves.    It  is  advised  that  you:  (1)  do  not  pay  any  money  to  collect  a 
prize;  (2)  do  not  give  out  your  credit  card  number  to  anyone  who  calls  you;  and,  (3) 
call  the  Attorney  General's  Office  or  the  Better  Business  Bureau  to  check  if  any  com- 
plaints have  been  filed  against  a  particular  company  (see  Resource  Directory  Section 
III,  Part  A  for  more  information). 

Last,  it  is  advised  that  you  verify  the  background  of  any  charities  with  the 
Public  Charities  Division  of  the  Attorney  General's  Office  before  donating  your  money 
(see  Resource  Directory  Section  III,  Part  A  for  more  information). 

-  Never  Sign  Anything  You  Do  Not  Understand 

If  you  are  unsure  about  whether  to  sign  a  document,  it  is  advised  that  you  have 
a  trusted  friend  or  other  advisor  review  it.    Be  sure  to  know  the  consequences  of 
agreements  by  getting  answers  you  understand. 

-  Plan  Ahead 

As  we  have  discussed  in  chapters  1  and  2,  it  is  very  important  that  you  plan 
ahead  when  choosing  you  investments,  your  health  care,  or  even  the  guardianship  of 
your  children.   The  more  you  plan  for  your  future,  the  more  control  you  will  have  over 
your  resources.    Whether  you  are  planning  for  retirement  or  estate  planning,  be  sure 
you  are  aware  of  what  you  need  to  do  and  who  can  help  you  achieve  it. 

Being  prepared  has  always  been  an  excellent  strategy  in  protecting  yourself 
from  unexpected  dangers.  The  fact  that  you  are  reading  this  Guide  is  itself  a  good 
indication  that  you  are  already  taking  steps  to  be  prepared. 
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B.   Taxes 

1.  Introduction 

As  mentioned  previously,  this  Guide  breaks  down  money  issues  into  basically 
the  money  you  earn  and  invest  while  living  and  the  money  that  your  family  retains 
after  you  die.    Although  this  approach  is  oversimplified,  it  is  done  this  way  to  help  you 
see  the  "big  picture"  with  respect  to  your  finances.    Using  this  approach,  Chapter  3 
focuses  primarily  on  planning  for  retirement  while  Chapter  4  covers  estate  planning. 

Another  reason  why  the  areas  of  estate  planning  and  retirement  planning  are 
covered  in  separate  chapters  is  because  most  of  us  do  not  generally  think  of  them  in 
the  same  light.    Perhaps  this  is  rightly  so.    However,  there  is  one  similarity  between 
these  two  areas  of  your  overall  financial  plan  that  does  exist-taxes.    Appreciating  the 
tax  effects  of  your  estate  plan  is  easy  enough.    After  all,  estate  planning  is  basically  a 
plan  to  help  minimize  the  amount  of  taxes  that  your  estate  or  your  heirs  will  have  to 
pay  after  you  die.    Unfortunately,  many  of  us  do  not  equally  appreciate  the  tax  effects 
upon  our  savings  and  investments.    It  is  this  latter  concern  that  this  section  ad- 
dresses. 

2.  Tax  Effects  on  Savings  and  Investments 

Understanding  your  taxes  may  easily  be  the  most  daunting  part  of  handling  your 
finances.    As  we  all  know,  our  nation's  tax  code  is  extremely  complex  and  intricate. 
Even  that  may  be  putting  it  mildly. 

As  a  result  of  the  overwhelming  complexity  of  the  tax  code,  many  people  over- 
look the  tax  effects  of  their  various  financial  plans.    For  example,  it  is  typical  for  an 
investor  to  focus  all  of  their  attention  on  a  particular  investment's  rate  of  return  and 
not  on  how  their  taxes  are  affected.    This  can  be  a  very  costly  mistake.    After  all,  it's 
what  you  get  to  keep  that's  most  important. 

This  section  will  not  cover  tax  deductions.    There  are,  of  course,  numerous  tax 
deductions  that  the  tax  code  makes  available.    Due  to  the  complex  nature  of  many  of 
the  various  itemized  tax  deductions,  your  tax  advisor  is  probably  your  best  source  of 
information  if  you  believe  you  may  benefit  from  itemizing  your  deductions. 

What  this  section  will  do  is  attempt  to  at  least  begin  to  help  you  realize  some  of 
the  effects  taxes  have  upon  your  savings  and  investments.    In  addition,  you  will  find 
some  general  tips  for  reducing  the  taxes  on  these  sources  of  revenue.    In  keeping  with 
the  format  of  the  rest  of  this  Guide,  we  are  not  providing  a  complete  list  of  tax-saving 
steps,  but  rather  giving  enough  information  to  help  you  get  started.    Your  financial 
advisor  or  even  a  good  commercial  do-it-yourself  guide  or  computer  software  program 
are  excellent  sources  for  more  complete  information  on  this  subject  matter.    How- 
ever, as  it  is  your  money  at  stake,  you  should  at  least  know  the  basics. 
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a.  Savings 

Nearly  all  of  us  know  firsthand  how  hard  saving  for  the  future  can  be.   As 
mentioned  in  the  beginning  of  Chapter  1,  many  Americans  fear  that  they  are  not 
saving  enough.    For  something  as  important  and  difficult  to  do  as  saving  our  money,  it 
only  makes  sense  that  when  we  do  it  we  want  to  make  sure  we  get  the  best  results. 

While  earning  and  saving  money  is  good,  paying  the  taxes  on  it  can  be  a  dis- 
couraging process  to  watch.    One  of  the  best  ways  to  both  earn  money  and  save  it 
without  paying  taxes  on  it  (at  least  temporarily)  is  to  put  your  income  into  employer- 
based  retirement  plans. 

There  are  several  types  of  employer-based  retirement  plans.    401  (k)  plans  are 
used  by  for-profit  companies,  403(b)  plans  are  used  by  nonprofit  companies  and  some 
government  agencies,  and  SEP-IRA/Keough  plans  are  for  self-employed  individuals. 
Although  each  of  these  plans  varies  slightly,  the  general  idea  is  that  the  tax  code 
allows  people  to  put  a  certain  amount  of  their  salary  into  these  plans  without  paying 
tax  on  either  the  amount  of  income  itself  or  the  interest  it  earns.    Since  both  the 
income  and  the  interest  are  not  taxed  until  you  withdraw  the  money,  you  get  a 
double-tax  benefit.    Not  surprisingly,  many  financial  experts  strongly  advise  that 
people  take  full  advantage  of  these  plans  if  they  are  available. 

Similar  to  employer-based  retirement  plans  are  Individual  Retirement  Accoun- 
tants (IRA).   As  with  employer-based  plans,  income  placed  in  an  IRA,  and  the  interest 
it  earns,  is  not   taxable.    IRAs  were  originally  created  to  encourage  people  to  save  for 
their  retirement.    In  keeping  with  this  goal,  the  tax  code  generally  does  not  permit 
withdrawals  from  IRAs  until  a  person  reaches  age  59  1/2.    The  exceptions  to  this  rule 
are  that  money  may  be  withdrawn  before  age  59  1/2  to  pay  for  catastrophic  medical 
expenses  or  if  the  funds  are  withdrawn  in  equal  annual  payments  based  on  your  life 
expectancy  determined  by  the  IRS.    Last,  the  IRS  will  require  that  withdrawals  from 
the  account  begin  by  age  70  1/2  (you  do  have  to  eventually  pay  the  taxes).   Although 
this  may  all  sound  complex,  the  overall  plan  is  simple;  if  you  save  money  in  this  ac- 
count for  retirement,  you'll  receive  big  tax  breaks. 

While  the  idea  of  saving  money  in  both  employer-based  retirement  plans  and 
IRAs  sound  appealing,  the  first  step  is  having  money  to  save.    If  you  spend  all  of  your 
money  you  obviously  cannot  put  money  into  these  accounts.    If  this  is  the  case,  you 
need  to  first  alter  your  spending  habits.    Commercial  guides  such  as  Personal  Finances 
For  Dummies  by  IDG  Books  Worldwide  are  excellent  sources  for  providing  tips  on  how 
to  reduce  your  spending. 

b.  Investments 

One  reminder  -  do  not  worry  if  there  are  some  terms  in  this  section  with  which 
you  are  not  familiar:    the  subject  of  investments  will  be  covered  in  greater  detail  in 
Part  C  of  this  chapter. 
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A  common  problem  among  people  who  invest  their  money  is  that  they  often  fail 
to  consider  the  tax  effects  of  their  investments.    As  a  result,  many  people  will  unnec- 
essarily increase  their  tax  burden. 

Understanding  the  potential  tax  implications  of  your  investments  requires  three 
basic  steps:  (1)  knowing  what  tax  bracket  your  are  in;  (2)  knowing  what  type  of 
taxable  income  your  investment  will  produce;  and  (3)  knowing  whether  the  money 
you  invest  is  inside  or  outside  of  retirement  accounts. 

(1)  Your  Tax  Bracket  and  Investments 

As  we  are  all  aware,  the  tax  code  taxes  persons  earning  different  levels  of 
income  at  different  rates.    Basically,  the  higher  the  income  earned,  the  higher  rate  of 
taxes  paid.    Since  this  is  the  manner  in  which  the  IRS  has  chosen  to  tax  us,  it  makes 
sense  to  incorporate  this  into  your  plans  for  earning  income. 

A  good  example  of  the  effects  your  tax  bracket  has  with  your  investment 
returns  is  with  securities  investments.    Securities  may  either  produce  taxable  income 
or  tax-free  income.    Although  the  tax-free  securities  may  yield  less  than  the  equiva- 
lent taxable  ones,  if  you  are  in  a  high  tax  bracket  (generally  28  percent  or  higher),  you 
will  pay  a  greater  percent  in  increased  taxes  than  the  higher  yield  produced  by  the 
security  with  the  taxable  income.    In  other  words,  although  you  may  earn  more,  you 
will  lose  these  gains  when  you  pay  taxes.    As  a  consequence,  you  may  get  to  keep 
more  net  income  with  the  lower  yielding  securities. 

(2)  Type  of  Taxable  Income  Produced 

The  preceding  section  described  how  certain  investments  may  be  better  for 
your  particular  tax  bracket.  It  is  equally  important  to  focus  on  how  certain  invest- 
ments make  distributions.    An  excellent  example  is  with  mutual  fund  investments. 

Although  many  investors  only  look  at  a  mutual  fund's  potential  yield,  such 
factors  as  capital  gains  distributions  can  greatly  alter  an  investor's  after-tax  rate  of 
return.    For  example,  mutual  funds  that  minimize  capital  gains  distributions  allow  the 
capital  placed  in  the  fund  to  compound  longer  untaxed,  thus  producing  a  higher  total 
return  for  the  shareholders.    Long-term  investors  benefit  the  most  from  selecting 
mutual  funds  which  minimize  such  capital  gains  distributions. 

(3)  Investing  Inside  vs.  Outside  Retirement  Accounts 

We  have  already  discussed  how  money  placed  in  retirement  accounts  can 
accumulate  interest  without  being  taxed.    The  good  news  is  that  investment  returns 
earned  with  retirement  account  money  also  enjoy  deferred  taxation.    As  a  result  of 
this  helpful  feature,  investing  money  inside  retirement  accounts  is  considerably  easier 
because  you  do  not  need  to  be  as  concerned  with  the  taxability  of  investment  earn- 
ings. 


Page    2  7 


Protecting   Your    Future 


Since  your  investment  earnings  automatically  enjoy  the  tax-deferred  status  of 
your  retirement  account,  the  most  important  factors  you  have  to  weigh  in  choosing  a 
particular  investment  are  the  rate  of  return  and  the  risk  involved.    Such  items  as  tax- 
free  securities  and  bonds  are  thus  poor  investment  choices  because  their  "taxable" 
counterparts  will  produce  a  greater  return.    The  ability  to  realize  greater  rates  of 
return  while  deferring  the  taxes  is  yet  another  enormous  benefit  in  saving  money  in 
employer-based  and  Individual  Retirement  Accounts. 


C.    Planning  For  Retirement 


For  many  of  us,  retirement  is  that  wonderful  light  at  the  end  of  the  tunnel;  that 
part  of  our  lives  where  we  have  achieved  financial  independence  from  our  respective 
jobs  and  all  time  belongs  to  us.    It  should  not  surprise  anyone  that  to  reach  such  a 
comfortable  plateau  requires  a  lot  of  planning  and  hard  work.    In  this  section,  we  will 
briefly  cover  some  of  the  likely  areas  where  income  will  come  from  to  help  you  reach 
retirement. 

However,  before  we  cover  the  sources  of  retirement  income,  it  is  necessary  to 
set  the  stage  for  preparing  for  retirement.    Retirement  has,  in  fact,  changed  financially 
over  the  years.    One  of  the  most  important  changes  with  retirement  is  the  length  of 
time  one  can  expect  to  live  in  retirement.    Life  expectancies  have  increased  dramati- 
cally over  the  past  decades  and  can  be  expected  to  continue  to  do  so.    When  this  fact 
is  coupled  with  the  fact  that  retirement  ages  have  generally  remained  unchanged,  it  is 
not  hard  to  see  the  consequences:  you  will  probably  need  more  money  during  retire- 
ment. 

Determining  how  much  money  you  will  need  for  retirement  is  not  an  exact 
science.    While  studies  indicate  that  the  average  person  needs  about  80  percent  of 
their  pre-retirement  income  to  maintain  their  current  standard  of  living  during  retire- 
ment, we  all  have  different  needs.    It  is  thus  advised  that  you  should  complete  a 
financial  needs  analysis  when  planning  for  retirement:  figure  out  how  much  you  have, 
what  you  will  need,  and  what  sources  of  income  you  can  expect.    In  addition,  you 
should  try  to  figure  out  what  expenses  you  will  have.    Some  expenses,  such  as  mort- 
gage payments,  are  fixed  and  will  remain  so.    Of  course  not  all  expenses  and  income 
are  as  easy  to  determine  as  these.    Although  medical  expenses  and  inheritances  may 
be  unexpected  expenses  and  sources  of  income,  you  need  not  be  overly  concerned 
with  ascertaining  exact  numbers.    What  you  do  want  is  a  general  awareness  of  what 
sources  of  money  you  will  have  and  what  standard  of  living  you  expect  during  retire- 
ment.   The  following  section  will  cover  your  possible  sources  of  retirement  income. 


1.    Where  Will  the  Money  Come  From? 

a.   Savings 

The  topic  of  savings  should  look  familiar  since  it  was  covered  earlier  in  this 
chapter.    From  the  previous  section  on  savings  we  know  that  employer-based  and 
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individual  retirement  plans  are  excellent  means  for  saving  money  for  retirement. 
Money  placed  in  these  accounts,  as  well  as  the  interest  and  investment  returns,  are 
not  taxed  until  retirement.    In  addition,  many  employers  will  match  50%  to  100%  of 
your  contributions  into  your  401  (k)  plan,  up  to  as  much  as  6%  of  your  salary.   This 
will  give  you  an  excellent  rate  of  return  on  your  savings  and  provide  you  with  a  rela- 
tively painless  way  to  prepare  for  retirement.    As  many  financial  planners  warn,  fail- 
ing to  take  advantage  of  your  401  (k)  and  similar  plans  is  like  "walking  away  from  free 
money." 

b.  Pensions 

Company  pension  plans,  or  defined-benefit  plans,  seem  to  slowly  becoming  a 
thing  of  the  past.   With  the  rise  of  401  (k)  plans,  many  companies  are  shifting  away 
from  traditional  pensions,  which  guarantee  benefits  based  on  salary  and  length  of 
service  with  the  company.   This  is  not  to  imply  that  companies  will  not  honor  their 
current  pension  plans.    If  someone  is  currently  under  a  pension  plan,  their  company  is 
obligated  to  provide  those  benefits.    For  those  who  are  involved  with  a  traditional 
company  pension  plan,  they  should  be  able  to  get  a  clear  picture  from  their  employer 
how  much  income  they  can  expect  from  the  plan  when  they  retire. 

c.  Social  Security 

Social  Security  is  money  that  the  government  has  taken  from  your  paychecks 
in  the  form  of  Social  Security  taxes,  that  is  intended  to  provide  you  with  a  sustenance 
level  of  income  in  retirement.    It  was  originally  intended  to  help  people  save  who 
would  not  do  so  on  their  own.   The  problem  with  Social  Security  is  that  the  amount  of 
money  taken  from  salaries  has  not  kept  pace  with  increases  in  life  expt  "fancies.    As 
a  result,  the  Social  Security  funds  are  diminishing  because  the  number  of  people 
receiving  benefits  is  increasing  compared  to  the  number  of  people  contributing  to  the 
Fund. 

In  order  to  better  align  the  amount  of  Social  Security  money  paid  with  the 
amount  of  Social  Security  taxes  withheld,  the  entire  Social  Security  system  is  revised 
form  time  to  time.    For  example,  those  who  are  born  between  1938  and  1959  will  be 
eligible  to  collect  their  full  Social  Security  benefits  at  age  66.    However,  those  born 
after  1960  must  wait  until  age  67  to  receive  full  Social  Security  benefits. 


Although  most  baby-boomers  will  have  to  wait  until  they  reach  age  66  to  begin 
receiving  full  Social  Security  benefits,  it  is  possible  to  start  collecting  these  benefits  at 
age  62.    It  is  important  to  note  that  those  who  do  elect  to  begin  Social  Security  at  age 
62  can  only  collect  75%  of  the  benefits.    Obviously,  if  you  were  certain  of  your  life 
span  you  could  calculate  exactly  when  to  begin  collecting  your  Social  Security  pay- 
ments.   Since  we  are  not  certain  how  long  we  will  live,  it  may  be  in  your  best  inter- 
ests to  defer  Social  Security  payments  until  you  are  entitled  to  full  benefits. 


Page     2  9 


Protecting  Your    Future 


Although  the  amounts  of  Social  Security  are  not  great,  it  is  important  to  include 
this  regular  source  of  income  in  your  retirement  plan.    If  you  want  to  find  out  how 
much  your  Social  Security  benefits  will  be,  you  can  call  the  Social  Security  Adminis- 
tration at  800-772-1213  and  ask  for  a  "Request  for  Earnings  and  Benefits  Estimate 
Statement"  form  (also  known  as  Form  7004)  (see  Resource  Directory  Section  III,  Part 
C  under  Estimates  for  more  information).   This  form  will  give  you  a  record  of  your 
updated  earnings  and  an  estimate  of  your  accrued  Social  Security  benefits. 

d.  The  House 

For  many  people  of  retirement  age,  the  single  most  valuable  asset  they  own  is 
their  house.   While  owning  a  house  is  similar  to  other  investments  you  may  own,  it  is 
unique  in  that  a  home  generally  does  not  provide  direct  income  to  its  owner.   Since  so 
much  of  your  money  is  tied  up  in  your  house,  it  is  important  to  consider  this  value 
when  planning  for  retirement. 

Determining  the  value  in  your  home  is  not  an  easy  task.    Despite  the  large 
amount  of  equity  that  exists  in  your  home,  it  is  very  difficult  to  calculate  exactly  how 
much  income  you  can  expect  your  house  to  contribute  during  retirement.   Values  of 
real  estate  fluctuate  and,  after  all,  you  do  have  to  live  somewhere.    As  a  result,  most 
people  do  not  include  the  value  of  their  home  in  their  retirement  portfolio.    On  the 
other  hand,  some  people  may  find  that  they  have  no  choice  but  to  tap  into  their 
home's  equity.    For  those  who  find  themselves  in  this  situation,  there  are  different 
options. 

Perhaps  the  most  common  way  to  tap  into  your  home's  equity  is  simply  to  sell 
it  and  purchase  a  less  expensive  property.    Since  many  people  wish  to  move  into  a 
more  manageable  house/condominium  when  they  reach  retirement  age,  the  govern- 
ment permits  a  one-time  $125,000.00  capital-gains  tax  exclusion.    This  exclusion 
allows  persons  over  55  years  old  to  avoid  paying  income  tax  on  up  to  $125,000.00 
capital  gain  on  their  home. 

Another  option  which  is  becoming  more  common  is  the  use  of  reverse  mort- 
gages.   Basically,  a  reverse  mortgage  is  a  line  of  credit,  a  monthly  stipend,  or  a  lump 
sum  (or  a  combination  of  the  three)  that  a  bank  will  provide  using  your  home  as  collat- 
eral.   What  makes  a  reverse  mortgage  different  from  a  regular  home-equity  loan  is 
that  with  a  reverse  mortgage,  no  payments  on  the  loan  become  due  until  either  you 
die  or  move  from  the  house.    Since  the  money  received  is  actually  a  loan  using  your 
house  as  collateral,  it  is  interest  free. 

In  order  to  be  eligible  for  a  reverse  mortgage,  you  must  satisfy  the  prerequisites 
established  by  the  bank.    Generally,  you  must  be  at  least  62  years  old  and  have  a 
large  amount  of  equity  in  your  home;  that  is,  you  must  own  your  home  nearly  free  of 
other  encumbrances.    For  the  most  part,  condominiums  are  not  eligible. 

Not  surprisingly,  the  older  you  are  and  the  more  your  house  is  worth,  the  more 
you  can  borrow.  Moreover,  reverse  mortgages  guarantee  that  the  amount  owed  will 
never  be  in  excess  of  the  market  value  of  the  house. 
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There  are  several  drawbacks  to  reverse  mortgages.    For  starters,  a  reverse 
mortgage  can  deplete  the  value  of  your  estate.    If  you  want  to  keep  the  house  within 
your  family,  your  heirs  must  pay  back  the  money  you  received.    This  amount 
includes  interest  and  closing  fees,  both  of  which  may  be  quite  high.    Your  estate  will 
be  encumbered  by  the  reverse  mortgage.    Any  money  from  the  sale  in  excess  of  the 
loan  will  be  the  heirs  to  keep.    It  is  important  to  remember  that  repayment  of  the 
reverse  mortgage  becomes  due  if  you  ever  move  or  sell  the  house  during  your  life- 
time.   Last,  lenders'  require  that  all  property  taxes  on  the  house  be  paid  promptly  and 
that  the  house  be  maintained  in  salable  condition  for  the  loan  to  continue. 

Reverse  mortgages  are  fairly  rare  currently;  however,  they  are  likely  to  become 
considerably  more  common.    As  a  result  of  their  rarity,  you  may  have  difficulty  finding 
information  about  reverse  mortgages.    The  American  Association  of  Retired  Persons 
(AARP)  does  publish  a  free  booklet  called  Home  Made  Money  which  covers  reverse 
mortgages  and  home-equity  loans  (see  Resource  Directory,  Section  III,  Part  D  for  more 
information). 

e.    Investments 

The  word  "investment"  encompasses  the  extremely  broad  concept  of  purchas- 
ing something  with  the  hope  that  it  will  appreciate  in  value,  thus  producing  a  profit. 
For  many  people,  the  investment  of  their  money  during  their  lifetime  will  provide  a 
substantial  portion  of  their  retirement  income.    There    are  a  tremendous  amount  of 
investments  to  choose  from  -  all  one  needs  to  do  is  skim  through  the  business  section 
of  the  newspaper  or  see  all  the  investment  commercials  on  television.    Trying  to 
understand  all  these  choices  and  what  they  entail  makes  investing  money  wisely 
difficult. 

Where  do  you  start  to  get  a  handle  on  all  these  investment  choices?    Since  we 
all  have  different  financial  backgrounds,  we  all  have  varying  levels  of  understanding 
of  investments.    The  main  goal  of  this  section  of  the  Guide  is  to  explain  the  basic 
nature  of  different  investments,  which  investments  generally  suit  which  persons,  and 
how  investment  income  fits  into  your  retirement  plans. 

By  now  it  should  be  clear  that  this  Guide  is  not  designed  to  serve  as  a  compre- 
hensive source  on  the  issues  it  raises.    Rather,  the  Guide  attempts  to  help  foster  an 
awareness  of  the  major  facets  of  financial/health  planning  and  to  direct  its  readers  to 
additional  sources  of  information. 

First,  a  brief  breakdown  of  the  major  categories  of  financial  investments. 
Stocks  are  perhaps  the  type  of  investment  most  people  are  familiar  with.    Stocks  are 
shares  of  ownership  in  a  particular  company.    As  the  value  of  the  company  rises, 
often  so  does  the  value  of  the  company's  stock.    The  "risk"  factor  of  an  investment 
refers  to  the  risk  of  that  investment  failing  to  produce  a  profit  or  even  return  the 
original  capital.    The  flip  side  of  this  is  that  investments  which  carry  higher  risk  also 
carry  the  potential  to  produce  a  higher  rate  of  return. 
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Since  stocks  can  be  high-risk  investments,  it  is  very  important  that  an  investor 
completely  understand  the  nature  of  any  stock  they  purchase,  as  well  as  their  current 
financial  status.   This  is  especially  true  for  older  investors.    As  a  result  of  the  in- 
creased short-term  risk  with  stocks,  older  investors  will  gradually  decrease  the 
amount  of  money  they  investment  in  stocks  and  increase  their  investments  in  bonds 
and  money  market  accounts. 

Bonds  are  considered  generally  a  "safer"  investment  than  stocks  and,  as  a 
result,  will  usually  produce  a  lower  rate  of  return  in  the  long  run.    A  bond  is  actually  a 
loan  which  the  investor  will  make  to  either  a  governmental  or  corporate  organization. 
The  loans  can  be  made  for  varying  lengths  of  time  and  can  vary  the  amount  of  inter- 
est payments  the  bond  holder  will  receive.    Since  bonds  are  repaid  based  on  an  inter- 
est rate,  the  overall  value  of  the  bond  will  change  with  changes  in  the  interest  rate. 
For  example,  if  you  hold  a  bond  issued  at  10  percent  and  the  interest  rate  is  lowered 
to  8  percent,  your  bond  increased  in  value  because  it  will  pay  more  than  the  current 
interest  rate.    Not  surprisingly,  bonds  that  mature  at  a  later  date  will  pay  higher  yields 
but  also  fluctuate  more  with  changes  in  the  interest  rates.    In  addition,  bonds  that  are 
backed  by  the  government  are  typically  "safer"  than  corporate  bonds,  but  will  yield  a 
slightly  lower  rate  of  return. 

A  term  which  is  common  in  the  investment  world  is  "diversification."    Diversifi- 
cation essentially  means  investing  in  several  different  investments  so  as  to  reduce  the 
overall  risk  should  one  investment  perform  poorly.    Diversifying  your  investments  is 
not  as  hard  to  do  as  it  may  sound.   With  the  help  of  mutual  funds,  investing  in  numer- 
ous categories  of  investments  is  easy  and  requires  less  money. 

Mutual  funds  are  investments  that  pool  together  the  money  of  thousands  of 
people  with  similar  investment  goals  and  are  run  by  a  fund  manager.   Thus,  these 
funds  are  held  "mutually"  by  each  of  the  investors.   The  benefit  of  investing  in  mutual 
funds  is  that  your  money,  when  added  to  that  of  other  investors,  can  purchase  stocks/ 
bonds  in  many  more  organizations  than  possible  if  invested  by  itself.    As  a  result,  the 
mutual  fund  will  diversify  your  investment  for  you. 

Deciding  which  mutual  funds  to  invest  in  takes  less  time  to  research  than  in- 
vesting with  a  single  organization,  but  it  does  take  some  effort.    We  could  spend 
many  pages  on  the  various  mutual  funds  that  are  available,  but  this  information  is 
covered  in  numerous  financial  books,  magazines,  and  other  publications.    However, 
understanding  the  basics  will  help  you  understand  the  finer  points  of  mutual  fund 
investments.    It  is  important  to  remember  that  individual  fund  managers,  like  individual 
stocks,  are  sometimes  hot  and  sometimes  cold.    No  investment,  unless  insured,  is 
completely  guaranteed. 

The  key  to  investing  is  making  sure  you  receive,  and  understand,  all  the  infor- 
mation you  need  about  your  particular  investment.    Commercial  investment  guides 
and  financial  magazines  are  excellent  sources  of  information  on  the  various  invest- 
ment options.    Selecting  the  proper  investments  for  you  should  entail  much  more  than 
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simply  purchasing  stock  in  a  company  someone  recommends.    Such  factors  as  the 
risk  level,  past  performance  and  reputation,  whether  dividends  are  paid  out  or  rein- 
vested, the  length  of  your  investment,  the  rate  of  inflation,  and  your  future  and  cur- 
rent needs  are  all  factors  you  need  to  consider  prior  to  choosing  your  investments. 

Elder  investors  should  be  extremely  careful  about  their  investment  choices.    For 
example,  many  people  plan  on  using  regular  investment  income  once  they  retire. 
These  investments  are  called  income  investments.    As  a  result,  many  people  nearing 
retirement  age  begin  to  shift  much  of  their  assets  from  stocks  to  "safer"  low-risk 
investments.    While  such  fiscally  conservative  investment  shifts  may  seem  safer,  this 
may  not  always  be  the  case.    As  previously  mentioned,  retirees  are  living  longer  and 
presumably  will  continue  to  do  so.    Consequently,  more  and  more  money  will  be 
needed  during  retirement.    In  order  to  achieve  a  rate  of  return  which  will  provide  more 
money  later  in  retirement  (and  out-pace  the  rate  of  inflation),  many  older  investors  will 
have  to  leave  a  greater  portion  of  their  assets  in  long-term  investments.    A  basic  rule- 
of-thumb  is  that  money  that  may  be  needed  within  ten  years  should  not  be  invested  in 
high-risk  investments. 

Carefully  planned  investments  are  often  a  central  category  in  a  financial  needs 
analysis.    As  such,  great  attention  needs  to  be  placed  on  preparing  your  investment 
portfolio  wisely  and  as  soon  as  possible.   With  a  world  of  financial  publications,  pro- 
fessionals, and  excellent  financial  computer  software  to  assist  you,  selecting  the 
investments  which  best  suit  your  needs  is  considerably  easier  than  you  might  imagine. 
Getting  started  is  often  the  hardest  part. 

2.    Special  Concerns  for  Women 

We  have  covered  some  of  the  basic  means  of  preparing  for  a  successful  retire- 
ment.   We  have  covered  the  major  sources  of  retirement  income  and  of  using  a  finan- 
cial needs  analysis  to  help  achieve  your  financial  goals.    Unfortunately  for  many  elder 
women  in  America,  the  rules  for  successful  retirement  did  not  include  them  and  left 
them  in  dire  straits  during  their  "golden  years."   The  current  situation  in  America  is  so 
bad  that  it  is  estimated  that  nearly  25  percent  of  women  65  and  over  are  living  in 
poverty.    Although  long  overdue,  the  plight  of  working  women  and  their  retirement 
has  finally  become  a  front-line  issue.    The  bottom  line  is  that  women  are  often  drasti- 
cally less  prepared  for  retirement  than  men. 

It  is  not  terribly  hard  to  see  why  women  are  in  this  dilemma.    For  years,  many 
of  the  programs  which  were  designed  to  provide  workers  with  retirement  income 
(namely  Social  Security  and  pensions)  were  designed  for  a  male-dominated  work 
force.    As  women  left  the  work  force  to  raise  their  children,  they  lost  out  on  valuable 
Social  Security  and  pension  earnings.    Many  women  were  forced  to  re-enter  the  work 
force  at  lower  paying  positions.    Since  many  pensions  use  formulas  that  give  more 
weight  to  the  higher  salary  earned  later  in  a  career,  women  who  left  the  work  force 
were  hurt  in  retirement.    Indeed,  statistics  indicate  that  the  average  pension  for  men 
is  more  than  double  that  of  women.    Moreover,  three  times  more  men  earn  a  private 
pension  than  women. 


Page    33 


Protecting  Your    Future 


The  effect  on  women's  Social  Security  has  been  equally  damaging.   As  a  result 
of  family  commitments  and  the  lack  of  opportunities,  women's  Social  Security  pay- 
ments are  nearly  1/3  less  than  men's.   The  end  result  is  that  the  amount  of  Social 
Security  that  most  women  earn  is  not  enough  to  live  on.   To  make  matters  worse, 
nearly  20  percent  of  all  women  report  that  Social  Security  payments  are  their  only 
source  of  retirement  income. 

All  of  these  factors  have  left  many  women,  particularly  women  who  live  alone, 
extremely  vulnerable  during  retirement.    The  problem  is  compounded  by  the  fact  that 
most  women  will  outlive  their  husbands,  often  causing  them  to  lose  all  or  part  of  their 
husbands'  pensions.   In  addition,  many  women  who  did  not  plan  on  being  their  sole 
provider  in  retirement  have  found  that  they  drastically  under-saved  during  their  life- 
time. 

Changing  this  disturbing  pattern  of  poverty  requires  many  women  to  change  the 
way  they  plan  for  retirement  and  protect  their  rights.    Statistics  show  a  dangerous 
pattern:    women  have  historically  had  less  access  to  higher  paying  jobs;  women  typi- 
cally save  less,  and  less  often,  than  men;  many  divorced  women  have  lost  access  to 
Social  Security  and  pension  spousal  benefits  by  not  making  them  part  of  their  divorce 
agreements. 

Although  many  women  find  themselves  at  a  disadvantage  in  terms  of  pay, 
opportunities,  and  length  of  work,  there  are  ways  in  which  women  can  protect  them- 
selves.   For  example,  the  AARP  provides  a  free  booklet  entitled  Woman's  Guide  to 
Pension  Rights,  which  includes  suggestions  and  information  on  pension  issues  for 
women  of  all  ages.  (See  Resource  Directory,  Section  III,  Part  E  for  more  information). 

Women  need  to  be  aware  of  the  retirement  issues  that  directly  affect  them. 
Since  many  women  are  dependent  upon  their  spouse's  retirement  income,  thorough 
preparation  is  necessary  to  be  able  to  replace  this  income  supply  if  it  is  cut  off.    It  is 
important  for  women  to  raise  these  issues  with  their  financial  planners  or  any  profes- 
sionals helping  them  plan  for  retirement.    By  increasing  individual  savings  and  exerting 
their  rights  to  spousal  pensions  and  Social  Security,  many  women  can  avoid  the  same 
unexpected  poverty  that  has  gripped  over  one-quarter  of  elderly  women  living  alone 
today. 


Page    3 a 


Protecting   Your    Future 


Chapter  4 
Basic  Estate  Planning 


Contrary  to  some  opinion,  there  are  many,  many  reasons  to  become  seriously 
motivated  to  create  a  solid  estate  plan.    Providing  for  loved  ones  after  you're  gone, 
knowing  that  property  you  value  will  continue  to  be  used  as  you  like,  or  simply  being 
able  to  give  more  money  to  friends  and  family  and  less  to  the  government  are  all  a 
part  of  estate  planning. 

If  you  have  not  yet  completed  a  thorough  estate  plan,  you  are  not  alone.    Pro- 
crastination in  estate  planning  is  all  too  common.    One  recent  survey  shows  that 
nearly  half  of  the  people  with  an  estate  of  $260,000.00  or  greater  have  yet  to  even 
prepare  a  will.    As  a  result  of  this  inaction,  people  are  slowly  but  surely  losing  control 
over  how  their  estates  will  be  distributed  and  who  will  gain  custody  of  their  minor 
children. 

What  is  the  reason  for  this  mass  procrastination?    For  starters,  the  morbid 
subject  matter  associated  with  estate  planning  probably  does  not  lend  itself  to  an 
eager  undertaking.    Another  possibility  is  a  self-perceived  flexible  "due  date."    How- 
ever, simply  because  there  is  no  set  due  date  for  your  estate  plan,  this  is  no  reason  to 
delay.    Procrastination  in  getting  an  estate  plan  in  order  is  the  number  one  most  com- 
mon financial  mistake  made  by  people  today.   This  can  be  a  very  costly  mistake. 


A.    Probate  and  Wills 

1.    What  is  Probate? 

In  this  chapter  of  basic  estate  planning,  we  will  first  cover  the  distribution  of 
your  estate  through  the  use  of  a  process  called  probate.    The  second  half  of  this 
chapter  will  discuss  passing  your  estate  outside  of  probate. 

So  what  is  probate  anyway?    In  a  nutshell,  probate  is  the  act  of  gathering  to- 
gether a  decedent's  assets  (called  the  estate)  for  the  purposes  of  distributing  them  to 
his/her  heirs,  determined  either  through  the  directives  of  a  will,  or  in  the  absence  of  a 
will,  by  the  state  through  what  is  called  intestate  succession.    Generally,  probate 
includes  assets  you  pass  to  your  heirs  through  a  will  or  similar  document.    Any  dis- 
putes regarding  your  will  are  settled  in  Probate  Court. 
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2.    Drafting  a  Will 

Most  of  us  are  familiar  with  at  least  some  aspects  of  wills.   A  will  is  a  legal 
document  which  sets  out  the  terms  for  the  final  distribution  of  your  property  after 
your  death.    In  addition  to  specifying  how  your  assets  will  be  distributed,  a  will  can 
also  direct  how  taxes  and  probate  fees  will  be  paid,  name  a  guardian  for  minor  chil- 
dren, set  aside  funds  to  be  placed  in  trusts,  and  name  a  personal  representative  (also 
known  as  an  executor/executrix)  to  carry  out  these  directives. 

Among  the  requirements  for  drafting  a  valid  will  are  that  you  be  of  legal  age 
and  of  "sound  mind,"  that  the  will  be  witnessed  and  signed  by  at  least  two  disinter- 
ested persons,  and  that  the  document  is  intended  to  be  your  "last  will  and  testament." 
Oral  wills  are,  for  the  most  part,  not  recognized  in  Massachusetts. 

The  first  step  in  preparing  your  will  is  to  figure  out  what  property  you  own  and 
how  you  own  it.    Remember  that  items  such  as  jointly  owned  property  and  life  insur- 
ance proceeds  with  a  named  beneficiary  do  not  pass  through  probate  (more  on  this 
point  in  part  B  of  this  chapter).   In  addition,  you  should  figure  out  which  family  mem- 
bers and  friends  you  need  to  support  and  with  what  funds  you  plan  to  support  them. 

It  is  also  important  to  find  someone  to  actually  draft  the  will.   Although  it  is 
possible  in  some  circumstances  for  a  person  to  draft  their  own  will,  it  is  not  recom- 
mended.   Since  each  state  has  specific  legal  requirements  for  a  will  to  be  valid,  it  is 
advised  that  you  have  a  will  prepared  by  a  qualified  attorney.    This  is  especially  true  if 
you  own  property  in  another  state.   As  mentioned  in  the  chapter  on  finding  profession- 
als, it  is  in  your  best  interests  to  understand  at  least  the  basics  of  this  subject  matter 
before  you  seek  professional  assistance. 

The  fees  lawyers  charge  for  drafting  a  will  can  vary  greatly.    Depending  on  the 
complexity  of  the  will,  the  fees  can  range  anywhere  between  $100.00  and  $3,000.00 
(see  Resource  Directory,  Section  I,  Part  A  for  lawyer  referrals). 

a.   The  Probate  Process  and  Costs 

Obviously,  the  first  step  for  a  personal  representative  in  probating  a  will  is  to 
find  out  where  the  will  is  located.  Make  sure  that  your  personal  representative  can 
find  your  will.  It  is  not  advised  that  you  keep  a  will  in  a  bank  safety  deposit  box  un- 
less your  personal  representative  has  access  to  it.  If  your  personal  representative  is 
unable  to  get  into  your  box,  he/she  will  have  to  obtain  a  court  order  to  open  it.  This 
will  no  doubt  take  time  and  money. 

Probate  itself  can  be  a  very  expensive  process.    Some  attorney's  fees  can  be 
as  high  as  10  percent  or  more  of  the  value  of  the  estate.    However,  many  people 
have  saved  money  in  probate  by  having  their  personal  representative  handle  more 
probate  issues  and  by  shopping  around  for  attorneys  who  charge  lower  fees. 
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Remember,  when  you  hire  an  attorney,  as  with  any  professional,  request  a 
written  agreement  before  any  work  is  performed.    In  general,  an  attorney  will  charge 
a  percentage  of  the  estate,  a  flat  fee,  or  by  the  hour.    Be  sure  to  ask  an  attorney  who 
charges  a  percentage  of  the  estate,  whether  it  is  limited  to  probate  property  only,  or  if 
non-probate  property  (such  as  trusts  and  life  insurance  proceeds)  are  included.    Deter- 
mining which  properties  are  included  in  calculation  of  the  fee  can  help  you  save  a  lot 
of  money  in  the  long  run. 

b.    Making  Changes  to  a  Will 

Once  you  have  drafted  a  will  you  are  not  forever  bound  by  its  terms.    In  fact,  if 
you  do  wish  to  make  changes  to  your  will,  it  may  not  even  be  necessary  to  re-draft 
the  entire  document.    One  option  is  to  draft  an  extension  to  your  will  called  a  codicil. 
A  codicil  allows  a  person  to  make  minor  changes  to  the  terms  of  their  will  without 
entirely  rewriting  the  will.    In  essence,  a  codicil  will  be  considered  a  single  document 
with  the  will. 

Above  all-do  not  make  changes  to  your  original  will  by  merely  crossing  out 
sections  and  writing  in  your  revisions.    In  such  situations,  the  court  may  invalidate  the 
entire  will.    All  changes  should  be  made  with  the  aid  of  your  attorney  in  order  to 
minimize  the  chance  of  problems  and  litigation  later  on. 

3.    Tax  Considerations 


When  you  die,  your  money  can  either  be  given  away  to  friends,  family,  charity- 
or  it  can  go  to  the  government.   Those  are  your  options. 

As  the  old  saying  goes,  "the  only  thing  certain  in  life  is  death  and  taxes."   This 
being  the  case,  it  is  probably  not  surprising  that  these  two  unpleasantries  go  hand-in- 
hand.    The  bad  news  is  that  federal  estate  tax  rates  are  extremely  high  (up  to  a  maxi- 
mum rate  of  55%)!   The  good  news  is  that  the  tax  code  does  permit  ways  for  us  to 
avoid  having  our  money  subjected  to  these  unfriendly  taxes.    In  fact,  only  about  1 
percent  of  all  Americans  pay  any  federal  estate  tax  when  they  die. 

The  good  news  does  not  end  there.    Only  that  part  of  your  estate  that  is  in 
excess  of  $600,000.00  is  subject  to  federal  estate  tax.   This  means  that  under  cur- 
rent federal  law,  each  individual  can  leave  an  estate  up  to  $600,000.00  free  of  any 
federal  estate  tax.    It  is  for  those  persons  fortunate  enough  to  have  an  estate  in  ex- 
cess of  this  $600,000.00  mark  that  estate  planning  is  most  necessary.    In  order  to 
avoid  paying  federal  estate  taxes,  estate  planning  is  necessary  for  those  amounts  of 
your  estate  in  excess  of  $600,000.00  (unless,  of  course,  you  leave  the  assets  to  your 
spouse).    This  is  the  subject  covered  in  part  B  of  this  chapter. 

As  previously  mentioned,  there  are  ways  to  avoid  having  your  money  subjected 
to  federal  estate  taxes.    The  easiest  way  is  through  what  is  called  the  unlimited  mari- 
tal deduction.    The  basis  of  the  unlimited  marital  deduction  is  that  the  tax  code  per- 
mits someone  to  pass  an  unlimited  amount  of  their  estate  to  their  spouse  without 
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paying  any  estate  tax.   The  obvious  drawback  to  such  a  move  is  that  the  surviving 
spouse  will  then  be  saddled  with  a  larger  estate  which  will  eventually  be  taxed. 

Leaving  your  spouse  with  the  accumulated  wealth  of  the  family  creates  a 
precarious  tax  situation  for  the  surviving  spouse.    As  we  already  know,  any  amount  of 
surviving  spouse's  estate  over  $600,000.00  will  be  taxed  at  nearly  50%  at  his/her 
death.    Losing  this  much  of  your  hard-earned  estate  to  taxes  is  definitely  a  worst  case 
scenario.    It  is  also  a  scenario  which  is  easily  avoided  (see  part  B  of  this  chapter). 

With  successful  estate  planning,  you  can  minimize  or  avoid  paying  any  federal 
estate  tax.   The  key  is  getting  the  taxable  money  (that  which  is  over  $600,000.00) 
out  of  your  taxable  estate.    One  simple  way  to  lower  the  value  of  your  estate  is  to 
give  away  your  property  while  you  are  living  (known  as  an  inter-vivos  gift).    Obvi- 
ously, you  only  want  to  give  away  what  you  are  sure  you  will  not  need.    Remember 
that  these  gifts  do  not  include  those  given  to  your  spouse  (since  your  spouse  can  use 
the  unlimited  marital  deduction). 

There  is  one  catch  with  giving  inter-vivos  gifts.    In  order  to  prevent  people  from 
avoiding  paying  estate  taxes  by  giving  away  all  their  property  before  they  die,  the 
federal  government  only  permits  a  person  to  give  away  $10,000.00  per  year  per 
person  before  they  are  taxed.    Yet  even  here  there  is  a  silver  lining.    Since  we  are 
permitted  to  give  away  $600,000.00  tax  free  during  lifetime  or  at  death  (the  unified 
tax  credit),  if  in  the  aggregate  we  have  given  away  (during  lifetime  or  at  death)  less 
than  $600,000.00  of  assets,  the  taxes  incurred  for  both  inter-vivos  and  testamentary 
gifts  is  wiped  out  by  the  unified  tax  credit.   While  all  this  may  sound  complex  (and  it 
is),  the  bottom  line  is  that  federal  estate  and  gift  taxes  generally  only  effect  those 
persons  who  have  more  than  $600,000.00  of  assets  in  their  estate. 

4.    Naming  a  Personal  Representative  and  Trustees 

One  of  the  primary  functions  of  a  will  is  to  name  the  person  who  will  help  ad- 
minister your  estate  through  the  probate  process.    The  person  who  handles  these 
responsibilities  is  called  a  personal  representative. 

It  is  generally  estimated  that  a  personal  representative  will  spend  80  hours  to 
settle  an  estate  which  is  valued  below  $600,000.00.    It  is  therefore  not  uncommon 
for  an  attorney  or  accountant  to  help  the  personal  representative  with  his/her  duties 
of  collecting  the  assets  of  the  decedent,  paying  the  debts,  and  distributing  the  remain- 
der. 

The  responsibilities  of  a  personal  representative  are  generally  not  too  complex. 
After  you  die,  your  personal  representative  will  notify  all  of  your  beneficiaries.    In 
addition,  a  death  notice  is  placed  in  a  local  newspaper  which  serves  as  notice  to  any 
creditors  you  may  have.    It  is  the  job  of  the  personal  representative  to  work  with  the 
court  to  gather  and  appraise  your  assets,  pay  any  taxes,  pay  creditors,  file  your  final 
income  tax  return  and  your  estate's  tax  return,  and  ultimately  to  make  the  distribu- 
tions to  your  named  beneficiaries.    (For  more  information,  see  Resource  Directory, 
Section  IV,  Part  A). 
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It  is  important  to  pick  your  personal  representative  carefully.    While  choosing  a 
spouse  or  a  family  member  may  seem  like  a  touching  gesture,  be  sure  he/she  will  be 
emotionally  able  to  do  a  competent  job.    In  addition,  be  aware  that  there  may  be  some 
important  tax  and  estate  issues  to  handle  as  a  personal  representative.    In  some 
situations  a  personal  representative  can  even  be  held  liable  if  he/she  mismanages  the 
estate's  assets  or  fails  to  pay  the  necessary  taxes.    Make  sure  that  you  balance  the 
factors  of  saving  administrative  fees  with  the  responsibilities  of  the  job. 

In  general,  so  long  as  your  estate  is  not  very  large  and  you  do  not  anticipate 
family  disputes  over  your  will,  it  is  generally  acceptable  to  choose  a  family  member  as 
your  personal  representative.    However,  if  your  estate  is  large  and  has  complex  tax 
issues  involved,  you  would  probably  be  better  off  having  a  professional  administer 
your  estate.    Even  if  you  do  choose  to  appoint  a  professional  executor,  it  is  still  pos- 
sible to  name  a  family  member  as  co-executor.    In  this  capacity,  the  family  member 
can  keep  the  rest  of  the  family  abreast  of  the  probate  process. 

For  those  assets  which  are  placed  in  trusts,  you  are  required  to  name  a  trustee 
to  oversee  that  the  terms  of  the  trust  are  carried  out  to  fruition.  We  will  cover  more 
of  the  nuts  and  bolts  of  trust  documents  themselves  in  part  B  of  this  chapter.  For  the 
time  being,  simply  think  of  trusts  as  documents  that  set  aside  the  use  of  your  money/ 
assets  for  other  people  either  during  or  after  your  lifetime.  As  with  personal  represen- 
tatives, trustees  can  also  be  named  in  your  will.  It  is  a  good  idea  to  name  an  alterna- 
tive trustee  in  case  your  primary  trustee  becomes  unavailable  for  any  reason. 

Whom  should  you  select  as  a  trustee?   The  answer  usually  depends  on  the 
complexity  of  the  trust  itself.    Many  people  will  appoint  either  a  bank  or  a  trust  com- 
pany to  professionally  administer  their  trusts.    It  is  possible  to  add  a  more  personal 
touch  to  the  administration  of  your  trust  by  naming  a  friend  or  family  member  to  serve 
as  a  co-trustee  with  the  professional  trust  officer.    Under  such  an  arrangement,  your 
co-trustee  would  make  all  of  the  financial  decisions  while  the  professional  institution 
would  handle  the  paperwork  and  provide  investment  advice. 

5.    Updating  a  Will 

Updating  your  will  and  other  estate  planning  documents  can  be  as  important  as 
drafting  them  in  the  first  place.    It  is  important  to  remember  that  once  you  have 
drafted  a  valid  will,  it  may  not  remain  valid,  or  you  may  have  to  update  it. 

A  will  may  need  to  be  updated  for  many  reasons,  including  if  you  get  married, 
divorced,  or  have  children,  if  the  value  of  your  estate  increases  or  decreases  substan- 
tially, or  if  there  are  changes  among  your  beneficiaries  through  either  birth,  death, 
marriage,  or  divorce.    In  addition,  your  estate  planning  documents  should  be  reviewed 
periodically  in  case  there  are  major  changes  in  the  tax  laws.    Obviously,  if  you  change 
your  mind  about  your  named  beneficiaries,  personal  representatives,  or  guardians,  you 
would  want  a  new  will  to  reflect  those  changes.    Last,  be  aware  that  different  states 
have  different  requirements  for  wills.    If  you  move  from  one  state  to  another,  it  is 
recommended  that  you  consult  an  estate  planning  attorney  from  your  new  state  to 
review  your  current  will. 
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6.  What  Happens  if  You  Don't  Have  a  Will 

When  someone  dies  without  a  will,  their  property  will  be  distributed  in  accor- 
dance with  their  state's  intestacy  laws.    In  this  scenario,  the  state  will  appoint  a 
personal  representative  and  divide  the  property  of  the  estate  among  the  survivors  of 
the  decedent.   Although  many  people  would  not  themselves  choose  to  distribute  their 
property  among  survivors  the  same  way  the  government  chooses,  at  least  half  of  all 
individuals  die  intestate. 

The  bottom  line  is  that  dying  without  a  will  effectively  takes  all  of  the  decisions 
of  who  receives  your  estate  out  of  your  hands.    In  this  unpleasant  scenario,  Uncle 
Sam  makes  all  the  decisions  for  you. 

7.  Guardianship  of  Minor  Children 

The  issue  of  naming  a  guardian  for  any  minor  children  you  may  leave  behind  if 
both  you  and  your  spouse  die  has  been  discussed  in  Chapter  2.    In  addition  to  the 
information  provided  there,  this  section  covers  a  law  concerning  guardianships  which 
has  recently  been  enacted  in  the  Commonwealth. 

Recently,  Massachusetts  became  one  of  only  a  few  states  to  adopt  the 
Standby  Guardianship  Proxies  Law.    This  legislation  provides  for  a  parent  to  name  a 
standby  guardian  for  minor  children  to  take  effect  if  the  parent  becomes  incapacitated 
or  dies.    Although  this  may  not  sound  very  different  from  simply  naming  a  guardian  in 
a  will,  the  effects  of  standby  guardians  are  unique. 

The  way  a  standby  guardianship  proxy  works  is  very  similar  to  a  health  care 
proxy.    A  person  designated  by  a  parent  as  a  standby  guardian  is  approved  by  the 
court  to  act  as  the  guardian  to  any  minor  children  of  the  parent  in  the  event  of  the 
parent's  incapacity  or  death.    As  with  a  health  care  proxy,  the  standby  guardianship 
proxy  goes  into  effect  when  the  parent's  physician  states  in  writing  that  the  parent  is 
mentally  and  physically  incapacitated.    This  is  especially  helpful  for  single-parent 
families. 

Since  the  proxy  is  essentially  "pre-approved"  by  the  court,  it  would  become 
effective  immediately  upon  the  death  or  incapacity  of  the  parent.    This  "pre-approval" 
period  lasts  for  up  to  90  consecutive  days.   At  that  time,  another  court  hearing  would 
be  held  to  extend  the  proxy. 

The  general  benefit  of  the  new  law  is  that  parent/s  are  able  to  name  a  guardian 
in  advance  to  take  care  of  minor  children  if  the  parent/s  become  incapacitated.    Under 
the  old  law,  if  a  parent  named  a  guardian  while  they  were  alive,  the  guardianship 
would  become  effective  immediately. 

An  added  benefit  of  the  new  law  is  that  when  the  parent  dies,  the  guardianship 
becomes  effective  immediately  regardless  of  the  status  of  the  will.    Under  the  old 
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law,  if  a  will  was  contested  during  probate,  the  guardianship  named  in  the  will  could 
be  put  on  hold  until  after  the  contestation  process  was  resolved  or  a  separate  petition 
to  appoint  a  guardian  was  filed. 

A  second  type  of  guardianship  proxy  created  under  the  new  law  is  an  emer- 
gency guardianship  proxy.   This  type  of  proxy  can  be  used  by  a  parent  who  becomes 
unexpectedly  ill  or  when  death  is  imminent.    Unlike  the  regular  standby  guardianship, 
the  emergency  proxy  does  not  need  to  be  approved  by  the  court;  rather,  it  only  re- 
quires the  intent  of  the  ill  parent  to  be  in  writing  before  two  witnesses.    Likewise,  an 
emergency  guardianship  proxy  will  only  serve  for  60  consecutive  days  before  a  court 
hearing  must  be  held. 


B.    How  and  When  to  Avoid  Probate 

1.    Introduction  -  What  is  at  Stake? 


As  you  have  probably  surmised  by  reading  this  far,  there  are  many  disadvan- 
tages to  having  your  property  pass  through  probate.    For  starters,  the  costs  associ- 
ated with  probating  a  will  can  be  quite  high.    Such  costs  as  attorney  fees,  personal 
representative  fees,  and  court  fees  are  all  paid  by  your  estate.    All  of  these  fees  and 
costs  must  be  paid  before  any  distributions  can  be  made  to  your  beneficiaries. 

Another  down-side  to  probate  is  the  length  of  the  entire  probate  process.    Most 
probate  procedures  for  uncontested  wills  take  between  6  months  to  2  years  to  com- 
plete.   Since  distribution  of  your  estate  might  not  occur  before  probate  is  complete, 
your  beneficiaries  may  not  immediately  receive  their  intended  inheritances.    In  addi- 
tion, all  documents  filed  in  the  probate  court  are  public  record.    This  means  that  infor- 
mation relating  to  your  assets,  holdings,  and  beneficiaries  can  be  discovered  by  the 
general  public.    Last,  it  is  important  to  remember  that  if  you  own  real  estate  in  other 
states  a  separate  probate  proceeding  is  required  there. 

As  previously  mentioned,  the  alternative  to  passing  your  assets  through  pro- 
bate, is  to  avoid  probate.    When  people  talk  about  avoiding  probate,  they  are  more 
often  than  not  referring  to  the  use  of  trusts.    Furthermore,  such  assets  as  life  insur- 
ance with  a  named  beneficiary  and  certain  jointly  held  property  are  not  probate  prop- 
erty.   As  with  trusts,  this  property  will  pass  directly  to  your  beneficiaries  or  the  sur- 
viving joint  owner  after  you  die. 

The  next  section  will  cover  the  basics  of  trusts,  how  they  are  set  up,  and  what 
role  they  play  in  estate  planning. 
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2.    Trusts 

a.    Overview 

The  concept  of  trusts  is  not  difficult  to  understand.   The  technicalities  of  trusts 
are  another  story  altogether.    A  trust  is  a  legal  entity  that  is  created  by  putting  prop- 
erty aside  for  the  benefit  of  a  designated  beneficiary.   The  end  result  of  a  trust  is  the 
same  as  a  will,  namely,  to  pass  property  to  another  person. 

In  order  to  be  valid,  a  trust  must  satisfy  certain  requirements.    For  starters,  a 
trust  must  contain  a  specific  purpose.    In  other  words,  the  trust  document  must  ex- 
plain why  the  assets  are  in  trust  and  for  what  reason  they  will  be  distributed.    Natu- 
rally the  trust  must  list  who  the  beneficiaries  are  and  may  list  which  specific  assets 
will  be  placed  in  trust.   The  trust  will  generally  make  provisions  for  the  named  trustee 
to  manage  the  assets  for  the  benefit  of  the  beneficiaries.    Last,  the  trust  should 
specify  whether  the  assets  in  trust  will  be  distributed  immediately  after  the  donor's 
death,  or  if  they  should  continue  to  be  held  in  trust  for  the  beneficiaries. 

Trusts  may  be  created  during  the  donor's  lifetime  (living  trusts)  or  after  his/her 
death  under  the  will  (testamentary  trusts).    The  trust  may  have  terms  and  beneficia- 
ries that  can  be  changed  at  any  time  while  the  donor  is  alive  (revocable  trust)  or  may 
be  final  the  moment  it  is  created  (irrevocable  trust). 

One  advantage  of  using  trusts  is  that  many  types  of  assets   may  be  placed  in 
trust,  including  real  estate,  money,  and  stocks.    When  assets  are  placed  in  trust, 
technically  speaking,  the  donor  no  longer  owns  the  assets.   As  this  is  the  case,  such 
trust  assets  may  skip  the  probate  process.    Since  ownership  of  assets  placed  in  living 
trusts  shifts  from  the  donor  to  the  trust,  you  are  required  to  change  the  title  of  all  the 
trust  property.   This  means  that  title  to  all  property  placed  in  trust  must  be  changed 
from  your  name  to  the  name  of  your  trust. 

Although  ownership  of  trust  assets  has  technically  passed  to  the  trust,  this 
does  not  necessarily  mean  that  control  has  passed  with  it.    In  the  case  of  revocable 
living  trusts,  as  the  name  suggests,  the  trust  can  be  revoked.   That  is,  you  remain  in 
control  of  the  trust  during  your  lifetime.    You  can  change  the  terms  or  conditions  of 
the  trust.    You  can  change  the  named  beneficiaries.    And,  as  already  stated,  you  can 
revoke  the  trust  altogether.    Obviously,  a  revocable  living  trust  will  become  irrevo- 
cable after  the  death  of  the  donor. 

Although  generally  not  as  common,  it  is  important  to  mention  irrevocable  trusts. 
As  the  name  indicates,  irrevocable  trusts  completely  remove  ownership  and  control 
from  the  donor.    In  this  respect,  irrevocable  trusts  are  the  same  as  making  an  outright 
gift  and  may  be  subject  to  gift  taxes.    Obviously  you  want  to  be  certain  you  can  live 
without  any  assets  you  place  in  such  a  trust. 

Why  would  anyone  want  to  create  a  trust  where  they  lose  control  over  their 
assets?    Assets  placed  in  irrevocable  trusts,  unlike  revocable  ones,  may  be  com 
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pletely  removed  from  your  estate  and  are  not  subject  to  any  estate  tax.    Secondly, 
assets  placed  in  irrevocable  trusts  may  be  preserved  for  Medicaid  planning.    That  is, 
such  assets  may  not  have  a  lien  placed  on  them  by  the  state  if  you  eventually  go  on 
Medicaid.    (See  Chapter  5,  Section  A  for  more  information  on  Medicaid  liens  and  the 
use  of  trusts). 

b.   Pour-over  Wills 

Very  often,  a  living  trust  will  not  completely  remove  the   need  for  a  will.    If  you 
forget  to  change  the  title  of  any  trust  property  to  the  name  of  your  trust,  or  if  you 
acquire  additional  property  after  you  create  the  trust,  you  can  still  make  sure  this 
property  will  end  up  in  the  trust.   The  way  this  is  done  is  through  a  "pour-over  will." 


Essentially,  a  pour-over  will  is  a  document  which  will  "pour"  into  the  trust  any 
specific  assets  you  did  not  previously  transfer  into  the  trust.    There  is  one  major 
difference  between  the  assets  originally  placed  in  trust  and  the  pour-over  assets:  the 
latter  assets  must  pass  through  probate  first. 

c.    Benefits  of  Trusts 

(1)    Tax  Effects  and  By-pass  Trusts 

Although  assets  placed  in  a  revocable  trust  will  avoid  passing  through  probate, 
such  assets  will  still  be  included  in  your  taxable  estate.    However,  there  is  a  way  for 
married  couples  to  enjoy  both  savings  in  probate  fees  as  well  as  federal  estate  taxes. 
This  dual  benefit  is  accomplished  through  what  is  commonly  known  as  a  by-pass 
trust. 

The  way  a  by-pass  trust  works  is  that  a  spouse  will  place  up  to  $600,000.00  in 
a  trust  for  his/her  surviving  spouse  and  children  (or  other  beneficiaries).    Although  the 
assets  placed  in  the  trust  are  not  directly  left  to  the  surviving  spouse,  the  income 
earned  by  the  trust  may  go  to  support  the  surviving  spouse  and  children.    In  addition, 
under  certain  limitations,  principal  may  also  be  available  to  the  surviving  spouse  and/ 
or  children.    After  the  surviving  spouse  dies,  the  trust  assets  will  pass  to  the  children 
or  other  named  beneficiaries  and  the  surviving  spouse's  estate  is  not  burdened  with 
the  couple's  cumulative  wealth.    Moreover,  the  surviving  spouse  can  still  pass 
$600,000.00  free  of  federal  estate  tax  to  whomever  he/she  wishes. 

The  net  result  is  that  $1.2  million  may  be  passed  without  paying  any  probate 
costs  or  federal  estate  tax  while  still  providing  for  the  surviving  spouse.    Of  course  the 
couple  could  also  state  in  their  trust  that,  if  in  the  event  they  both  should  die,  the  trust 
should  immediately  provide  for  the  needs  of  the  beneficiaries.    In  either  scenario,  the 
assets  of  the  couple  avoid  probate  (and  perhaps  federal  estate  taxes). 
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(2)  Accountability 

Another  advantage  to  placing  assets  in  trust  is  that  the  trustee  is  required  to 
regularly  account  for  his/her  management  of  the  trust.    Since  the  trustee  must  show 
the  beneficiaries  how  the  assets  in  the  trust  are  being  handled,  the  donor  can  feel  at 
ease  placing  their  property  in  trust. 

d.   Unmarried  Couples  and  Trusts 

Estate  planning  for  unmarried  couples  is  often  much  more  vital  than  it  is  for 
their  married  counterparts.  Unmarried  couples  do  not  enjoy  the  protection  of  the  law 
in  providing  for  the  survivor  from  the  couple's  assets.    Moreover,  many  survivors  of 
unmarried  relationships  face  challenges  from  the  decedent's  family  members  over  the 
estate.    For  unmarried  couples  concerned  about  these  dilemmas,  living  trusts  may 
provide  the  greatest  protection. 

The  way  it  works  is  that  the  couple  transfers  their  assets  into  the  trust.    So 
long  as  the  total  value  of  the  trust  is  under  $600,000.00  (the  amount  provided  under 
the  unified  tax  credit),  the  couple  could  place  virtually  all  of  their  property  in  a  single 
trust  and  not  be  subject  to  federal  estate  tax  if  either  partner  were  to  die.    If  the 
couple's  estate  is  larger  than  that,  it  may  be  best  to  establish  a  separate  trust  for 
each  partner. 

As  we  will  see  in  the  next  section,  another  alternative  is  for  the  couple  to  hold 
their  property  as  joint  owners.    However,  this  alternative  is  not  as  "safe"  as  the  use 
of  a  trust  because  the  validity  of  such  joint  ownership  can  be  challenged  by  the  blood 
relatives  of  the  couple  or  others.    If  such  a  challenge  were  to  ensue,  the  surviving 
partner  would  be  forced  to  go  to  court,  thus  costing  time  and  money. 

If  an  unmarried  couple  does  choose  to  establish  a  trust  for  each  other,  it  is 
advised  that  they  also  include  in  the  trust  a  final  distribution  of  the  couple's  assets. 
Since  trust  documents  are  harder  to  contest  than  wills,  an  unmarried  couple  can 
protect  each  other  and  their  future  beneficiaries  better  with  living  trusts. 

3.    Jointly  Held  Property 

Before  we  cover  some  of  the  intricacies  of  joint  property  ownership,  it  is  helpful 
to  begin  with  a  general  overview.    There  are  three  primary  ways  in  which  to  hold 
property  with  another  person.   These  include:  (1)  Tenancy  by  the  entirety;  (2)  Joint 
tenancy;  and,  (3)  Tenancy  in  common. 

a.   Tenancy  by  the  Entirety 

Tenancy  by  the  entirety  is  a  unique  form  of  joint  ownership  which  applies  only 
to  married  couples.    Originally  created  by  the  doctrine  of  the  unity  of  husband  and 
wife,  this  is  the  form  of  ownership  used  by  the  majority  of  married  couples. 
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The  nature  of  the  type  of  joint  ownership  is  easy  to  understand  if  you  accept 
the  concept  of  husband  and  wife  as  a  single  entity.    For  example,  under  tenancy  by 
the  entirety,  neither  owner  is  permitted  to  sell  the  property  without  the  consent  of  the 
co-owner.    Equally,  no  creditor  can  force  the  property  to  be  sold  to  collect  on  the  debt 
of  only  one  of  the  owners.    Lastly,  upon  the  death  of  either  co-owner,  property  held  as 
tenancy  by  the  entirety  will  pass  automatically  to  the  survivor  without  having  to  go 
through  probate  or  any  other  process. 

b.  Joint  Tenancy 

Joint  tenancy  is  virtually  identical  to  tenancy  by  the  entirety  with  one  important 
exception;  a  creditor  can  force  the  property  to  be  sold  to  collect  solely  on  the  debt  of 
either  owner.    This  form  of  joint  ownership  is  very  common  among  unmarried  couples. 

c.  Tenancy  in  Common 

The  last  form  of  joint  ownership  is  tenancy  in  common.    Under  tenancy  in  com- 
mon, each  owner  owns  a  specific  percentage  of  the  property  and  is  permitted  to  sell, 
gift,  or  will  his/her  interest  in  that  property  without  the  consent  of  the  co-owners.    As 
you  would  presume,  the  ownership  interest  does  not  pass  to  the  surviving  owners 
upon  the  death  of  a  co-owner.    Last,  property  owned  as  a  tenant  in  common  may  pass 
through  probate. 

d.  Jointly  Owned  Property  and  By-pass  Trusts 

As  you  can  tell,  the  way  in  which  you  hold  jointly  owned  property  can  greatly 
effect  such  issues  as  whether  the  property  will  have  to  pass  through  prooate  and  how 
easily  creditors  can  reach  the  property.    Another  extremely  important  issue  with 
respect  to  jointly  held  property  is  the  ability  to  minimize  estate  taxes. 

When  it  comes  to  estate  tax,  we  have  already  seen  how  the  federal  govern- 
ment treats  different  properties  in  different  ways.    For  example,  you  are  permitted  to 
leave  an  unlimited  amount  of  assets  to  your  spouse  free  of  tax,  but  only  $600,000.00 
free  of  tax  to  others.    Moreover,  we  now  understand  how  precarious  the  tax  situation 
is  for  the  surviving  spouse  who  is  saddled  with  the  cumulative  wealth  of  the  couple. 
As  previously  mentioned,  one  way  to  maximize  the  amount  of  money  (up  to 
$1,200,000)  a  couple  can  give  away  tax  free  is  through  a  by-pass  trust  (explained  in 
Section  B,  Part  2  of  this  chapter).    It  is  this  area  where  the  manner  in  which  you  hold 
property  is  very  important. 

As  we  all  know,  when  it  comes  to  the  tax  code  there  is  no  easy  answer.    As  is 
often  the  case,  the  tax  code  requires  us  to  choose  between  different  financial  ben- 
efits and  burdens.    The  area  of  joint  ownership  and  federal  estate  taxes  is  no  differ- 
ent. 
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The  issue  is  this;  in  order  to  create  a  by-pass  trust  of  $600,000.00,  each 
spouse  must  own  $600,000.00  of  property  in  his/her  "own  name"  to  be  able  to  send 
it  into  the  by-pass  trust  at  death.    Here  is  the  inevitable  catch;    property  held  in  ten- 
ancy by  the  entirety  is  not  considered  "property  in  your  own  name"  by  the  IRS.    Recall 
that  tenancy  by  the  entirety  is  created  upon  the  common  law  doctrine  of  the  unity  of 
husband  and  wife.    The  short  story  here  is  that  a  married  couple  cannot  create  a  by- 
pass trust  with  property  they  hold  as  tenants  by  the  entirety.    Since  the  majority  of 
married  couples  hold  their  largest  assets  as  tenants  by  the  entirety,  the  majority  of 
married  couples  are  presently  unable  to  create  an  effective  by-pass  trust  without 
disjoining  the  tenancy. 

There  is  some  good  news  however.    Recently  the  IRS  revised  a  long-standing 
position  that  held  that  property  held  as  joint  tenants  was  not  "property  in  your  own 
name."   With  this  revision,  property  now  held  as  joint  tenants  may  be  used  in  by-pass 
trusts.    The  surviving  spouse  can  now  effectively  "disclaim"  the  joint  property,  thus 
sending  it  into  the  by-pass  trust.    Nevertheless,  to  make  an  effective  disclaimer  that 
will  be  acceptable  to  the  IRS,  the  surviving  spouse  must  do  so  within  very  strict  limita- 
tions and  time  periods,  so  relying  on  a  disclaimer  to  do  tax  planning  is  very  risky. 

Here  is  where  the  tax  code  requires  us  to  choose  between  different  financial 
benefits  and  burdens.    Since  property  held  as  joint  tenants  can  be  reached  by  credi- 
tors to  satisfy  the  debt  of  only  one  of  the  owners,  such  property  does  not  enjoy  the 
protection  from  creditors  that  property  held  as  tenants  by  the  entirety  does.    As  a 
result,  those  couples  with  cumulative  assets  in  excess  of  $600,000.00  who  wish  to 
create  a  by-pass  trust  with  jointly  owned  property  must  change  how  they  hold  the 
property  if  they  currently  own  it  as  tenants  by  the  entirety.    If  such  a  change  of  own- 
ership does  occur,  the  couple  should  at  least  be  aware  that  they  have  less  protection 
from  creditors. 

The  bottom  line  is  that  many  elder  couples  will  find  it  in  their  best  interests  to 
change  the  way  they  hold  jointly  owned  property.    However,  what  is  best  for  each 
couple  will  obviously  vary  by  their  own  financial  and  marital  circumstances. 
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Chapter  5 

Protecting  Your  Family  And 

Assets  From  Health  Care  Costs 


Throughout  this  entire  Guide,  we  have  discussed  the  issues  of  protecting  your 
family  and  your  money.    It  is  appropriate  therefore  that  this  final  chapter  involves  a 
topic  which  indeed  covers  both  issues:    Protecting  Your  Family  and  Assets  From 
Health  Care  Costs. 

Health  care  is  an  extremely  broad  issue.    Headlines  about  health  care  reform 
appear  regularly  in  the  daily  newspapers  and  changes  in  the  way  health  care  is  deliv- 
ered are  occurring  just  as  regularly.    Since  the  area  of  health  care  is  so  broad,  it  is 
important  to  understand  exactly  which  subjects  are  covered  in  the  chapter  and  which 
subjects  are  not. 

While  all  health  care  issues  are  important  in  their  own  right  (especially  the  ones 
which  effect  each  of  us  individually),  the  main  topic  we  will  discuss  concerns  long- 
term  care,  such  as  the  kind  provided  in  a  nursing  home.    It  is  this  long  term  care 
which  costs  a  great  deal  in  medical  treatment  and  even  more  in  emotional  suffering. 
"Long-term  care"  is  a  common  catch  phrase  in  today's  medical  world  and  its  relation- 
ship to  Medicaid,  Medicare,  and  private  insurance  can  be  vital  to  both  our  family  and 
our  life  savings.    Understanding  the  nuances  of  insurance  coverage  and  government 
assistance  in  dealing  with  long-tern  care  is  an  extremely  important  part  of  successful 
estate  planning,  financial  planning,  and,  of  course,  health  care  planning.    We  will 
cover  the  basics  of  these  important  issues  to  help  you  begin  your  personal  prepara- 
tion.  The  rest  of  the  information  you'll  need  can  be  found  by  contacting  the  various 
reference  sources  listed  in  the  Resource  Directory  found  at  the  end  of  the  Guide. 

A  final  note:  although  health  care  delivery  and  insurance  issues  may  seem  very 
complex,  never  forget  that  there  are  many,  many  private  and  government  agencies 
that  are  out  there  to  help  you.    You  will  probably  find  a  reliable  source  in  our  Resource 
Directory  to  help  provide  you  with  answers  to  nearly  any  health  care  question  you 
have.    As  mentioned  previously,  you  are  not  alone! 

A.    Nursing  Homes  and  Long-term  Care 

1.    Will  You  Need  One? 

There  is  a  particular  recurring  statement  you  will  read  if  you  look  through 
today's  financial/health  care  magazines,  newspapers,  and  journals:    Nursing  homes 
are  very  expensive.    The  fact  is  that,  on  average,  the  entire  life  savings  of  a  couple 
can  be  depleted  in  a  very  short  period  once  one  spouse  enters  a  nursing  home.    The 
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yearly  cost  of  living  in  a  nursing  facility  ranges  from  anywhere  between  $30,000  to 
$100,000.    Many  families  have  been  impoverished  by  such  a  scenario  and  many  more 
live  in  anticipatory  fear. 

So  the  question  remains:    what  are  your  chances  of  having  to  stay  in  a  nursing 
home?   The  answer  depends  on  the  individual.    Statistics  indicate  that  around  45%  of 
current  senior  citizens  will  spend  at  least  some  time  in  a  nursing  home.    50%  of  these 
seniors  will  stay  for  less  than  6  months.    Only  8-1  5%  will  need  stay  longer  than  1 
year.    Women  have  nearly  twice  as  great  a  chance  as  men  both  to  enter  a  nursing 
home  and  to  stay  longer. 

Considering  the  tremendous  costs  of  nursing  home  care,  it  is  easy  to  see  why 
so  many  people  live  in  fear  of  aging.    Having  a  solid  plan  for  your  health  care  as  a 
senior  citizen  is  vital.    As  numerous  examples  show,  most  people  are  not  prepared 
when  a  loved  one  becomes  ill  and  requires  long-term  care.    Money  matters  are  often 
last  on  the  mind  as  concern  solely  for  the  patient's  well  being  is  first  and  foremost. 
Moreover,  open  discussion  among  family  members  often  ends  once  an  illness  strikes. 
Life  savings  of  the  couple/person  may  be  depleted  and  the  family  left  with  a  combina- 
tion of  grief  and  resentment  about  the  situation.    Taking  the  appropriate  action  ahead 
of  time  can  provide  peace  of  mind  for  everyone  involved. 


2.    Options  in  Paying  for  a  Nursing  Home 

There  are  essentially  four  ways  to  pay  for  nursing  home  care.    1)    Paying  with 
personal  resources;  2)    Medicare;  3)    Medicaid;  and  4)    Long-term  care  insurance. 

a.  Paying  with  Personal  Resources 

Considering  the  high  (and  rising)  costs  of  nursing  home  care,  it  is  not  surprising 
that  paying  nursing  home  bills  from  personal  resources  is  not  for  most  people  a  viable 
long-term  option.    In  fact,  on  the  average,  those  persons  who  pay  out-of-pocket  for 
nursing  home  care  can  only  afford  to  do  so  for  a  little  over  one  year.    After  that, 
Medicaid  must  step  in.    Keep  in  mind  that  statistics  show  only  a  small  minority  of  the 
population  will  have  to  spend  longer  than  one  year  in  a  nursing  home.    However,  if 
you  are  part  of  that  minority,  the  costs  can  be  overwhelming. 

b.  Medicare 

Although  we  list  Medicare  as  a  possible  payment  source  for  nursing  home  bills, 
it  is  not  a  primary  source.    Medicare  is  not  considered  a  major  source  of  insurance  to 
cover  nursing  home  care  because  Medicare  coverage  is  limited  and  lasts  for  a  rela- 
tively short  period.    Unfortunately,  most  people  greatly  overestimate  what  services 
Medicare  will  cover  if  they  become  ill. 

Under  current  law,  Medicare  will  completely  pay  for  the  first  20  days  of  care 
and  only  partially  pay  for  the  next  80  days  (sometimes  as  little  as  50%).    After  that 
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time,  Medicare  will  not  pay  any  part  of  the  nursing  home  bill.    Certain  prerequisites 
must  be  satisfied  before  Medicare  will  begin  to  pay  any  amount.    For  example,  the 
patient  must  have  been  hospitalized  for  at  least  three  consecutive  days  before  enter- 
ing the  nursing  home  and  must  enter  the  nursing  home  within  30  days  of  his/her  dis- 
charge from  that  hospital.    In  addition,  a  medical  professional  must  certify  that  the 
patient  requires  skilled  nursing  care.    Custodial  care,  the  type  needed  most  by  nursing 
home  residents,  is  not  covered  by  Medicare.    Only  after  these  steps  are  satisfied  will 
Medicare  cover  any  part  of  the  nursing  home  bill. 

So  what's  the  bottom  line?    Most  people  who  require  nursing  home  care  will  be 
forced  to  pay  for  all  their  custodial  care,  with  Medicare  only  helping  to  defray  part  of 
the  skilled  care  for  a  limited  time.    After  that,  nursing  home  care  is  simply  not  afford- 
able for  most  of  the  elderly. 

Due  to  space  and  subject  matter  restrictions,  this  Guide  does  not  cover  the  rest 
of  the  Medicare  program  in  depth.    As  with  Medicaid,  the  Medicare  program  is  very 
complicated  and  it  is  advised  that  you  get  expert  advice  if  you  have  any  questions 
concerning  benefits,  eligibility  or  medical  services  the  program  covers.    Fortunately, 
Medicare  provides  numerous  publications  and  free  counseling  services  to  the  public  to 
help  answer  any  questions  you  may  have.    For  you  convenience,  the  Resource  Direc- 
tory at  the  back  of  this  Guide  lists  the  telephone  numbers  and  addresses  for  many  of 
the  local  federal  agencies  which  help  administer  the  Medicare  program.    (See  Re- 
source Directory,  Section  V,  part  A). 

c.    Medicaid 

(1)  Overview  of  Medicaid  vs.  Long-term  Care  Insurance 

The  following  sections  on  Medicaid  and  long-term  care  insurance  involve  the 
main  alternatives  to  simply  spending  your  entire  life  savings  on  nursing  home  bills.    It 
is  important  to  remember  that  these  alternatives  only  exist  for  those  who  plan  ahead. 

Before  we  begin  the  section  on  Medicaid  coverage,  realize  that  Medicaid  and 
long-term  care  insurance  are  two  different  alternatives.    Medicaid  is  a  welfare  and 
assistance  program  for  those  in  need,  while  long-term  care  insurance  is  private  insur- 
ance that  covers  nursing  home  bills.    Each  involves  risks  and  therefore  requires  the 
individual  to  understand  the  differences,  weigh  the  options,  seek  professional  advice, 
and  choose  the  plan  that  best  suits  them.    There  is  no  absolute  right  or  wrong  choice. 
Each  choice  must  fit  the  particular  person's  needs  and  personality.    We  will  go  over 
more  of  the  nuances  and  differences  between  Medicaid  and  long-term  care  insurance 
later  in  this  chapter. 

(2)  Medicaid  vs.  Medicare 

Possibly  due  in  part  to  the  similarity  in  their  spelling,  many  people  have  diffi- 
culty understanding  the  differences  between  Medicaid  and  Medicare.    In  actuality  it 
really  isn't  too  difficult  to  understand  once  you  know  the  basics  of  each  program. 
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The  main  difference  between  the  two  programs  is  that  Medicaid  is  a  form  of 
welfare  assistance  program,  while  Medicare  is  an  insurance  program  primarily  for  the 
elderly,  which  people  receive  only  after  they  have  paid  enough  in  taxes  to  qualify.    As 
with  many  insurance  policies,  Medicare  recipients  still  pay  for  part  of  their  bills  (co- 
payments).    Medicaid,  on  the  other  hand,  will  generally  cover  the  entire  medical  bill. 

(3)  Overview  of  the  Medicaid  Program 

In  a  nutshell,  Medicaid  is  a  state-run  program  in  which  a  combination  of  both 
state  and  federal  funds  is  used  to  pay  for  medical  services  for  certain  pre-qualified 
"categorically  needy"  or  "medically  needy"  individuals.    What  counts  as  categorically 
needy  or  medically  needy  is  determined  independently  by  each  state. 

As  you  can  imagine,  the  Medicaid  program  is  an  extremely  complex  program; 
however,  failing  to  understand  the  ever-changing  rules  for  these  programs  could  lead 
to  financial  disaster.    Although  many  people  are  aware  that  Medicaid  can  help  pay  for 
certain  medical  bills,  many  more  people  are  unaware  that  the  state  may  recoup  this 
money  from  the  house,  estate,  and  possibly  even  from  assets  in  irrevocable  trusts  of 
gifts  of  the  recipient.    Since  so  much  is  at  stake  for  seniors,  understanding  how  the 
Medicaid  program  works  and  how  to  best  protect  your  assets  after  you  go  on  Medic- 
aid is  crucial.    In  this  section,  we  will  cover  the  basics  of  Medicaid,  protecting  your 
assets,  and  provide  useful  reference  material  to  help  you  follow  up. 

(4)  Eligibility  for  Medicaid 

One  of  the  most  common  misconceptions  about  Medicaid  is  that  only  the  poor 
need  to  understand  it,  since  presumably  only  the  poor  will  use  it.   This  is  not  true.    It  is 
estimated  that  nearly  70%  of  all  nursing  home  residents  rely  on  Medicaid  to  pay  for 
their  bills.    With  so  many  nursing  home  residents  dependent  on  Medicaid,  there  are  a 
significant  number  of  people  who  become  "poor"  simply  by  needing  nursing  home 
care.    In  addition,  there  are  also  those  who  "made  themselves  poor"  in  order  to  qualify 
for  Medicaid.    It  is  this  category  of  persons  to  whom  the  Medicaid  program  has  at- 
tempted to  limit  access.    We  will  see  how  these  changes  affect  how  people  try  to 
protect  their  assets. 

When  determining  whether  a  person  is  categorically  needy  and  thus  eligible  for 
Medicaid,  the  Department  of  Public  Welfare  will  consider  certain  assets  of  the  appli- 
cant as  either  "countable"  or  "non-countable."   The  fact  that  some  assets  are  not 
counted  in  determining  eligibility  reflects  the  fact  that  you  need  not  become  destitute 
before  receiving  Medicaid  assistance.    Assets  such  as  an  automobile  used  for  neces- 
sary transportation,  and  certain  personal  property  are  not  counted  with  regard  to 
eligibility  for  Medicaid. 

The  Medicaid  laws  do  change  from  time-to-time.    This  is  especially  true  with 
the  eligibility  requirements  and  the  amount  of  assets  a  person  is  permitted  to  keep 
while  on  Medicaid.    These  details  on  eligibility  are  voluminous.    As  a  result,  it  is  ad- 
vised that  you  contact  the  Massachusetts  Health  Enrollment  Center  (see  Resource 
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Directory,  Section  V,  Part  B)  if  you  have  any  questions  about  up-to-date  eligibility 
requirements,  to  request  an  assessment  of  you  current  eligibility,  and  to  order  a  Med- 
icaid application.    In  addition,  to  see  an  overview  of  the  Medicaid  rules  and  regulations 
of  the  Commonwealth,  the  Massachusetts  Medical  Assistance  Program  provides  a 
free  publication  called  the  "Long-term  Eligibility  Package."    (See  Resource  Directory, 
Section  V,  Part  B) 

Although  the  state  will  determine  if  you  are  eligible  for  Medicaid,  there  are,  in 
fact,  some  categories  of  people  who  are  automatically  eligible  in  Massachusetts.    For 
example,  people  who  currently  receive  cash  assistance  through  the  Aid  to  Families 
with  Dependent  Children  program  (AFDC)  or  the  Supplemental  Security  Income  pro- 
gram (SSI)  (due  to  age,  blindness,  or  other  disability)  automatically  qualify  for  Medic- 
aid.   If  you  are  not  currently  under  one  of  these  programs  and  wish  to  apply,  contact 
the  Massachusetts  Health  Enrollment  Center  and  request  an  application.    You  will 
receive  a  determination  by  the  state  on  your  eligibility  within  45  days,  or  60  days  if 
you  apply  as  disabled. 

(5)   "Spending  Down"  to  Protect  Your  Assets 

We  have  touched  briefly  on  the  fact  that  the  state  will  attempt  to  recover 
money  against  the  assets  of  Medicaid  recipients.    In  addition,  we  have  seen  how 
quickly  people  can  become  impoverished  if  they  have  to  pay  nursing  home  bills  out-of- 
pocket. 

So  what  can  someone  do  to  protect  their  assets  if  they  go  on  Medicaid?    His- 
torically people  have  used  trusts  as  the  primary  means  of  protection  against  Medicaid 
recovery  efforts.    Times  have  changed  however.    In  fact,  in  the  last  10  years,  Con- 
gress has  modified  the  laws  on  recovery  of  Medicaid  funds  several  time".    For  ex- 
ample, one  common  way  people  protected  their  assets  in  the  past  was  by  creating  an 
irrevocable  trust,  where  the  couple  would  receive  income  from  the  trust  but  none  of 
the  principal.    This  is  very  similar  to  what  couples  do  when  setting  up  a  by-pass  trust 
for  each  other.    The  problem  is  that  changes  in  the  law  in  1993  have  made  sources  of 
any  income  to  a  Medicaid  recipient  fair  game  for  collection. 

What  works  now?   The  answer  is  that  only  by  giving  away  your  assets  do  you 
protect  them  from  Medicaid.    Recall  that  "giving  away"  your  assets  includes  irrevo- 
cable trusts  as  well  as  outright  gifts. 

Even  though  giving  away  your  assets  may  effectively  make  you  "needy,"  this 
not  necessarily  the  way  Medicaid  will  see  it.    Even  after  you  transfer  your  assets, 
they  are  not  yet  completely  excluded.    The  problem  is  that  Medicaid  has  the  right  to 
"look  back"  for  a  period  of  months  from  the  date  you  first  apply  for  Medicaid  to  in- 
clude those  assets  in  your  estate.    Currently,  Medicaid  will  look  back  36  months  for 
gifts  and  60  months  for  assets  placed  in  trust.    What  this  means  is  that  if  someone 
gives  away,  say,  $9,000,  Medicaid  would  regard  that  amount  as  a  countable  asset  in 
terms  of  determining  eligibility  for  assistance.    However,  if  the  same  person  did  not 
apply  for  Medicaid  until  36  months  after  the  time  of  the  gift,  the  $9,000  would  be  a 
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non-countable  asset.   After  36  months  Medicaid  cannot  "look  back"  to  an  outright 
gift.    This  pattern  is  the  same  for  assets  placed  in  trusts,  except  that  the  look  back 
period  is  60  months. 

The  next  logical  question  is,  what  happens  if  you  give  away  money  and  apply 
for  Medicaid  before  the  look  back  period  expires?   The  answer  is  that  you  are  still 
eligible  for  Medicaid  coverage,  you  just  don't  get  coverage  for  amount  of  the  gift. 
Returning  to  our  example,  if  a  person  gives  away  $9,000  and  applies  for  Medicaid 
within  36  months,  Medicaid  will  not  pay  for  the  first  $9,000  worth  of  nursing  home 
costs.    How  much  a  nursing  home  costs  is  determined  by  each  state  based  on  the 
average  monthly  nursing  home  costs  in  that  particular  state.    In  Massachusetts,  the 
average  nursing  home  cost  is  currently  $4,500/month.    So  in  our  example,  Medicaid 
would  not  pay  for  2  months  of  care  if  you  give  away  $9,000  and  apply  within  the  36 
month  look  back  period. 

Another  important  fact  to  understand  is  that  the  period  of  ineligibility  begins 
when  you  transfer  the  asset  and  not  when  you  enter  the  nursing  home.    In  our  ex- 
ample, that  would  mean  that  if  the  transfer  had  been  made  two  months  before  enter- 
ing the  nursing  home,  no  amount  of  the  $9,000  gift  would  be  a  countable  asset  since 
the  ineligibility  period  expired  (since  $9,000  divided  by  $4,500/month  =  2  months  of 
ineligibility). 

We  have  used  simplified  examples  to  review  the  look  back   and  ineligibility 
periods.    As  the  value  of  the  asset  given  away  increases,  so  does  the  complexity  of 
the  law.    In  addition,  such  factors  as  when  a  person  files  for  Medicaid  in  relation  to 
any  gifts  made  can  further  complicate  the  matter.    "Spending  down"  for  Medicaid 
eligibility  is  definitely  not  an  area  of  "do-it-yourself"  planning.    It  is  strongly  recom- 
mended that  you  seek  professional  advice  for  protecting  your  assets  if  you  feel  you 
will  be  going  on  Medicaid.    It  is  important  to  remember  that  shielding  your  assets  to 
qualify  for  Medicaid  is  very  time  sensitive.    You  should  therefore  get  legal  counseling 
as  soon  as  possible  if  you  have  a  reasonable  probability  that  you  will  need  Medicaid 
assistance. 

Note:    The  chances  of  fooling  Medicaid  are  very,  very  slim.    Hiding  assets, 
setting  up  "sham"  trusts,  and  spending  large  amounts  of  money  on  non-countable 
assets  (such  as  jewelry)  are  not  recommended.    The  courts  have  regularly  ruled  that 
such  actions  are  fraudulent  and  only  serve  to  delay  any  possible  Medicaid  coverage. 

Additional  note:    Be  careful.    If  you  transfer  or  give  away  assets  to  a  person  on 
whom  you  will  depend  for  support  in  the  future,  be  sure  you  have  full  confidence  in 
that  individual. 

(6)  Protecting  the  House 

Since  a  home  is  usually  the  most  valuable  asset  a  person  owns,  it  seems  appro- 
priate that  protecting  the  home  from  Medicaid  recovery  is  a  priority  for  many  people. 
Unfortunately,  recent  changes  to  the  Medicaid  laws  have  made  sheltering  the  house 
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from  Medicaid  significantly  more  difficult  to  accomplish.    What  has  caused  the  most 
problems  is  the  vagueness  of  the  new  laws  with  respect  to  Medicaid  recovery  against 
the  estate  of  the  recipient.   The  rule  of  thumb  in  this  area  is  -  consult  with  expert  legal 
counsel  who  knows  the  most  recent  developments  in  your  state's  Medicaid  laws. 

We  will  cover  some  of  the  basics  of  transferring  a  primary  residence  in  order  to 
qualify  for  Medicaid.   The  information  in  this  section  is  designed  to  give  you  an  under- 
standing of  the  basics  and  nothing  more.    Making  mistakes  with  transferring  your 
house  to  qualify  for  Medicaid  can  be  very  costly.    However,  as  with  everything,  these 


mistakes  can  be  avoided  with  diligence  and  expert  guidance. 

Some  aspects  of  transferring  a  house  are  similar  to  transferring  any  asset.    For 
example,  the  look  back  period  for  gifting  a  house  is  36  months  and  placing  a  house  in 
trust  will  carry  a  60  month  look  back  period.    It  is  possible  to  transfer  a  house  to 
certain  classes  of  people  that  will  not  trigger  any  ineligibility  period.    Those  classes 
include  transfers  made  to  a  spouse,  to  a  minor  or  disabled  child,  to  a  sibling  who  had 
an  equity  interest  in  the  house  for  at  least  one  year,  and  to  a  child  who  has  lived  in 
the  house  for  at  least  two  years  before  the  parent  entered  the  nursing  home  and 
provided  a  level  of  care  which  effectively  kept  that  parent  out  of  a  nursing  home. 

If  you  transfer  a  house  to  someone  other  than  those  classes  of  persons  listed 
above  and  file  for  Medicaid  within  the  look  back  period,  you  will  face  an  ineligibility 
period.    Determining  the  length  of  ineligibility  for  a  house  transfer  is  identical  to  that 
of  any  transfer.    As  mentioned  previously,  the  formula  is  to  divide  the  value  of  the 
asset  (in  this  case  the  house)  by  the  average  monthly  cost  of  a  nursing  home  (prede- 
termined by  the  state  welfare  office).    This  formula  will  show  how  many  months  you 
must  wait  before  you  qualify  for  Medicaid. 

There  are  other  tax  consequences  to  consider  before  you  decide  to  transfer  the 

house.    Once  you  transfer  your  house,  you  lose  the  one-time  $1  25,000  exemption 

from  capital  gains  provided  under  federal  law.    Under  this  rule,  the  government  allows 

you  to  realize  a  one-time  $125,000  capital  gain  on  your  house  without  paying  taxes 

on  it.    If  you  give  away  your  house,  you  lose  the  exemption.    Moreover,  whomever 

you  give  the  house  to  will  be  subject  to  this  greater  capital  gain  liability.    Since  many 

Americans  own  homes  which  have  substantially  appreciated  in  value,  the  amount  of 

capital  gain  from  the  sale  can  be  quite  significant.    For  example,  the  amount  of  capital 

gain  on  $125,000  appreciation  of  a  house  could    pay  for  one  year  in  a  nursing  home. 

This  is  indeed  a  significant  amount  of  money  lost  in  taxes  to  consider. 

ngTi  gj   .b 

(7)  Conclusion 
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For  many  people  Medicaid  assistance  has  served  as  a  vital  means  of  support 
for  the  enormous  medical  bills  associated  with  long-term  nursing  home  care.  'There  is 
no  denying  however,  that  "spending  down"  your  assets  to  qualify  for  Medicafd  has  its 
own  drawbacks  and  costs.    Too  often,  all  the  costs  of  qualifying  for  Medicaid  are  not 
considered  in  advance  by  people  who  instead  rush  to  become  "categorically  needy.* 
We  have  seen  that,  at  times,  trying  to  become  eligible  for  Medicaid  incurs  many  costs 
greater  than  the  value  of  the  assistance  sought. 
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Those  who  wish  to  become  eligible  for  Medicaid  by  transferring  their  assets 
should  at  least  consider  such  "costs"  as  losing  control  of  assets  which  are  given 
away,  losing  possible  investment  income  from  transferred  assets,  and  losing  the  one- 
time capital  gains  tax  exemption  on  the  house.    In  addition,  the  fact  is  that  the  Medic- 
aid laws  have  greatly  changed  in  the  last  few  years.    Gone  are  the  days  when  people 
could  qualify  for  Medicaid  by  putting  their  assets  in  irrevocable  trusts  while  still  re- 
ceiving the  income  from  the  trust.    Today,  assets  must  be  completely  given  away  to 
remove  them  from  your  estate.    With  these  changes,  Medicaid  has  taken  significant 
steps  to  ensure  that  people  who  are  deemed  "categorically  needy"  are,  in  fact,  cat- 
egorically needy.    After  all,  Medicaid  was  always  intended  to  be  "the  payor  of  last 
resort." 

Are  there  any  alternatives?   The  answer  is  yes.    In  the  following  section,  we 
will  cover  one  option,  namely,  purchasing  a  long-term  care  insurance  policy.    Since 
long-term  care  insurance  is  concerned  with  paying  for  nursing  home  care  and  protect- 
ing the  patient's  life  savings,  it  is  invariably  related  to  Medicaid.   As  such,  it  is  useful 
to  read  both  sections  with  the  other  in  mind. 

(8)  A  Final  Note  on  Medicaid 

Much  has  been  said  about  the  difficulty  some  elders  face  when  trying  to  find  a 
nursing  home  that  accepts  Medicaid  patients.   The  truth  is  that  roughly  97%  of  all 
nursing  homes  in  Massachusetts  are  Medicaid  providers.    It  would  naturally 
follow  that  it  would  not  be  difficult  to  find  a  nursing  home  for  a  Medicaid  recipient  in 
the  Commonwealth.    Unfortunately,  this  has  not  always  been  the  case.   The  Senate 
Special  Committee  on  Aging  found  that  nearly  80%  of  nursing  homes  who  are  Medic- 
aid providers  have  discriminated  against  Medicaid  nursing  home  applicants.    The 
reason  for  the  discrimination  is  clear  when  you  consider  that  nursing  homes  usually 
receive  a  much  higher  rate  for  private  payers  than  for  Medicaid  patients. 

Nursing  homes  who  discriminate  against  Medicaid  patients  will  commonly  do  so 
by  falsely  denying  the  availability  of  rooms  at  the  facility.    The  Office  of  the  Attorney 
General  has  long  fought  against  such  discriminatory  practices  and  has  continued  to  so 
under  Attorney  General  Harshbarger's  Elder  Initiative.    If  you  feel  that  you,  or  some- 
one you  know,  are  facing  such  discrimination,  contact  the  Office  of  the  Attorney 
General  at  1-888-AG-ELDER  (1-888-243-5337). 

d.    Long-term  Care  Insurance 

You  may  have  already  heard  or  seen  the  advertisements  urging  you  to  protect 
your  nest  egg  retirement  savings.   The  ads  typically  begin  with  one  of  many  startling 
facts,  such  as  the  average  woman  in  the  United  States  will  spend  more  time  caring 
for  her  parents  than  raising  her  children.    Next,  you  hear  that  nearly  half  of  us  will 
spend  at  least  some  time  living  in  a  nursing  home.    Last,  the  clincher;   the  yearly  cost 
of  nursing  homes  can  be  as  high  as  $100,000.    It  is  easy  to  see  how  such  advertise- 
ments will  grab  their  readers'  attention. 
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OK,  so  what  about  long-term  care  insurance?    Is  it  necessary?   Who  an  afford  it 
and  who  can  afford  to  be  without  it?    Let's  look  at  some  of  the  facts  about  these 
types  of  policies  and  the  inevitable  "other  side  of  the  story." 

(1)  The  Pros  and  Cons  of  Long-term  Care  Insurance 

Fact:  Long-term  care  insurance  policies  are  more  popular  than  ever.  Sales  of 
such  policies  are  up  nearly  100%  over  the  last  five  years.  In  addition,  these  policies 
currently  represent  the  single  largest  new  insurance  market. 

Other  Side  of  the  Story:    Many  consumers  who  have  purchased  long-term  care 
insurance  policies  have  expressed  much  disappointment  with  the  policy.    Yearly  pre- 
miums on  some  policies  have  risen  significantly  without  notice.  Coverage  was  denied 
to  claimants  based  on  vague  technicalities,  resulting  in  nearly  half  of  those  who  pur- 
chased the  policies  in  the  last  fifteen  years  letting  their  policies  lapse  before  ever 
making  a  claim.    The  bottom  line  is  that  consumers  seldom  truly  understand  the  de- 
tails of  the  policy  they  purchased  and  can  be  disappointed  once  they  do. 

Fact:   The  costs  of  nursing  homes  average  nearly  $50,0000  per  year  and  are 
growing.    If  you  or  a  loved  one  is  stricken  with  an  illness  that  requires  an  extended 
stay  in  a  long-term  care  nursing  facility,  an  entire  life  savings  could  be  lost  before 
Medicaid  will  help  with  the  payments. 

Other  Side  of  the  Story:    We  realize  that  staying  in  a  nursing  home  is  expensive. 
What  are  the  chances  that  we  will  actually  need  long-term  nursing  care?    Statistics 
show  that  the  majority  of  the  elderly  will  never  enter  a  nursing  home  and  those  who 
do  will  most  likely  not  stay  longer  than  a  single  year. 

Does  this  mean  that  all  of  these  long-term  care  insurance  policies  are  bad  and 
should  be  avoided  at  all  cost?    Certainly  not.    As  we  know  by  now,  the  answers  are 
never  that  simple. 

Although  these  statistics  do  not  indicate  what  long-term  care  insurance,  if  any, 
you  will  need,  they  do  give  us  a  ball  park  range  to  consider  when  judging  what  is  the 
best  plan  for  us  to  take.    Ultimately,  the  three  most  important  factors  to  consider 
when  weighing  the  need  for  long-term  care  insurance  are,  1)  your  assets,  2)  your 
medical  history/condition,  and  3)  your  comfort  level  with  taking  a  chance  on  being 
uninsured. 

(2)  How  to  Select  a  Plan 

Choosing  a  long-term  care  insurance  policy  is  difficult  work.    There  are  many 
factors  to  consider  when  selecting  the  policy  that  is  best  suited  for  your  needs.    Some 
of  the  important  issues  to  address  when  comparing  different  policies  include:  type  of 
care  covered;  length  of  coverage;  waiting  periods  or  preexisting  conditions  clauses; 
ability  to  renew  the  policy;  and,  of  course,  the  cost  of  the  policy  (which  can  range 
depending  on  your  age  and  terms  of  the  policy). 
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Due  to  the  technical  nature  and  complexity  of  many  long-term  care  insurance 
policies,  it  is  strongly  advised  that  you  have  a  trusted  and  experienced  attorney  or 
financial  planner  review  the  terms  of  the  policy  with  you  before  you  sign.    As  men- 
tioned previously,  there  have  been  cases  in  the  past  where  people  found  their  claims 
were  denied  based  on  a  technicality  in  the  policy  they  were  unaware  of.    For  ex- 
ample, many  long-term  care  policies  require  hospitalization  prior  to  entering  a  nursing 
home  as  a  prerequisite  to  coverage.    It  is  therefore  important  to  know  that  nearly  half 
of  all  nursing  home  residents  do  not  require  hospitalization  before  entering.    Reasons 
such  as  this  are  why  having  a  professional  review  the  long-term  care  insurance  policy 
with  you  before  signing  is  so  important. 

(3)  The  Future  of  Long-term  Care  Insurance 

It  is  also  important  to  keep  in  mind  that  the  advent  of  long-term  care  insurance 
is  relatively  recent  and  many  of  the  kinks  in  these  policies  are  still  being  worked  out. 
In  fact,  it  appears  that  Congress  may  actually  step  up  the  reform  process  by  establish- 
ing uniform  rules  for  increases  in  premiums,  limitations  in  coverage,  and  allowable 
sales  practices.    It  is  also  anticipated  that  Congress  will  provide  tax  relief  for  those 
who  purchase  such  policies  as  a  means  to  increase  sales  and  lessen  the  existing 
burden  on  Medicaid  to  pay  for  nursing  home  care.    The  anticipation  of  such  drastic 
changes  is  yet  another  reason  to  confer  with  an  expert  before  you  actually  purchase  a 
long-term  care  insurance  policy. 

(4)  When  to  Buv  a  Policy 

As  one  Elder  Law  expert  stated,  "a  long-term  care  insurance  policy  buys  you 
time."   As  we  have  seen  throughout  this  chapter,  and  even  the  Guide  as  a  whole, 
time  is  an  enormous  factor  in  our  financial  and  health  care  planning.    When  it  comes 
to  paying  for  a  nursing  home,  time  is  a  true  enemy  if  we  delay  in  our  preparation.    A 
long-term  care  insurance  policy  can  indeed  buy  time  for  the  right  people  under  the 
right  circumstances.   The  point  of  this  section  is  finding  out  who  needs  time  and  who 
can  afford  it. 

The  general  rule  of  thumb  is  to  buy  long-term  care  insurance  as  soon  as  you 
know  you  want/need  it.    The  reason  for  this  is  because  policy  premiums  increase 
dramatically  with  a  person's  age.    In  fact,  if  you  wait  until  you  are  actually  in  need  of 
nursing  care,  it  may  be  too  late.    Insurance  companies  will  generally  not  sell  a  long- 
term  care  policy  until  they  review  your  medical  records.    Needless  to  say,  being  eld- 
erly, and  ill,  will  make  you  a  higher  risk  to  an  insurer.    Therefore,  as  we've  stated 
from  the  outset  of  this  Guide-  procrastination  will  definitely  limit  your  choices.    Al- 
though it's  hard  to  force  yourself  to  plan  for  the  unfortunate,  it  is  no  doubt  harder  to 
experience  it  if  you  do  not  plan.    Remember  -  peace  of  mind  has  a  value  that  only 
comes  with  planning  ahead. 
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Referrals 


Chapter  6 
Resource  Directory 


I.  Chapter  1  -  GETTING  STARTED 


A.    Finding  a  Lawyer  (Section  D) 


The  following  organizations  will  provide  referrals  of  lawyers: 


©       call:   (617)  742-0625 


Boston  Bar  Association 

The  Boston  Bar  Association  Lawyer  Referral  Service 
focuses  on  referrals  in  the  eastern  Massachusetts 
area. 


S       call:    (617)  423-0648 


Volunteer  Lawyer  Project  of  Boston  Bar  Association 

This  section  of  the  Boston  Bar  Association  provides 
free  legal  work  on  civil  cases  to  low  income  citizens 
of  the  greater  Boston  area. 


S       call:   (617)  542-9103 


Massachusetts  Bar  Association 

The  Massachusetts  Bar  Association  Lawyer  Referral 
Service  offers  referrals  of  attorneys  within  the 
Commonwealth. 


S       cal 


your  Local  Counsel  on  Aging 

Some  Local  Counsels  on  Aging  will  provide 
recommendations  of  attorneys  in  the  community. 


or  write  to: 


American  College  of  Trust  and  Estate  Counsel 

3415  S.  Sepulveda  Blvd.,  Suite  460, 
Los  Angeles,  CA   90034 

Write  to  this  organization  to  find  a  lawyer  in  your  area 
who  specializes  in  estate  planning. 
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B.    Finding  a  Financial  Planner  (Section  E) 


Background 


The  Following  Organizations  and  Agencies  will  provide  background 
information  on  particular  financial  planners: 


call:   (617)  426-9000 


call:   (617)  727-3548 


Better  Business  Bureau 

Call  this  number  to  find  out  if  any  complaints  have 
been  filed  with  this  organization  against  a  particular 
individual  financial  professional  or  a  particular  firm. 

Massachusetts  Securities  Division 

Call  this  number  to  find  out  if  any  complaints  or 
legal  actions  are  pending  against  a  particular 
financial  planner. 


call:    1-800-289-9999 


National  Association  of  Securities  Dealers 

Call  this  number  to  find  out  if  a  financial  advisor 
has  ever  been  disciplined  for  ethical  or  legal  violations. 


Fraudulent  Brokers,  protection  from 


® 


call:   (202)  737-0906 


or  write  to: 


North  American  Securities 
Administration  Association 

1  Massachusetts  Avenue,  N.W. 
Washington,  DC  20001 

To  guard  against  dishonest  or  fraudulent  brokers, 
call  or  write  to  this  organization  to  order  a  free 
copy  of  Bulletin  for  Older  Investors. 


Referrals,  fjnancja|  planners 

The  following  groups  will  provide  referrals  of  financial  planners: 


call:    1-800-282-7526 
hearing  impaired  caller 
dial  1-800-438-9968 


Institute  of  Certified  Financial  Planners 

This  group  will  provide  the  names  of  three  planners 
in  your  area.    They  will  also  provide  a  brochure  to 
help  you  in  the  selection  process.    All  planners 
referred  have  achieved  the  Certified  Financial 
Planner  credential. 
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S      call:    1-800-945-4237       The  International  Association  for  Financial 

Planning 

This  group  will  provide  names  of  financial  planners 
in  your  area.    They  will  also  provide  a  copy  of  the 
Consumers  Guide  to  Comprehensive  Financial 
Planning  and  other  informational  materials.    All 
planners  referred  have  financial  planning  creden- 
tials, a  law  or  planning  degree,  or  have  passed  the 
Practice  Knowledge  Exam. 

^       call:    1-888-FEE-ONLY       The  National  Association  of  Personal  Financial 

Advisors 

This  group  provides  the  names  of  fee-only  financial 
planners  in  your  state,  along  with  interview  and 
disclosure  forms.    These  forms  provide  information 
on  who,  how,  and  how  much  you  will  pay  if  you 
sign  with  a  particular  planner. 


C.    Finding  an  Accountant  (Section  F) 

Referrals,   accountants 

The  following  organizations  will  provide  referrals  of  accountants: 

^       call:   (617)438-6300        Massachusetts  Association  of  Public 

Accountants  Referral  Service 

W       call:    1-800-392-6145       The  Massachusetts  Society  of  Certified 
or  (617)  556-4000  Public  Accountants 
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II.  Chapter  2  -  SURROGATE  DECISION-MAKERS 
FOR  FINANCIAL  AND  HEALTH  CARE  ISSUES 


A.    Health  Care  Issues  (Section  A,  part  2) 


Sample  Forms 


call:    1-800-989-WILL       Choice  In  Dying,  Inc. 

Call  this  number  to  request  a  sample  health  care 
proxy  form  and  sample  living  will  form. 


III.  Chapter  3  -  MONEY  AND  INVESTMENTS 


A.    Protecting  Yourself  and  Your  Money  (Section  A) 


Businesses, 


verifying  background  of 


Tt 


call:  (617)426-9000 


Better  Business  Bureau 

Call  this  number  to  see  if  any  complaints  have  been 
filed  against  a  particular  business. 


Charities, 


verifying  background  of 


call:   (617)  727-2200 


Office  of  the  Attorney  General, 
Public  Charities  Division 

Call  this  number  and  ask  to  speak  with  the  Public 
Charities  Division  to  verify  the  background  of  a 
particular  charity. 


Complaints,  4Q1(k)  p|aps 
call:   (617)424-4950 


Massachusetts  Department  of  Labor 

Call  this  number  if  you  are  having  problems,  or 
suspect  you  will  have  problems,  collecting  funds  from 
your  401  (k)  employee  savings  plan. 
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Fraudulent  Brokers,  protection  from 

see  this  information  listed  in  the  Getting  a  Stock  Broker  section  of  this  resource 
directory. 


General  Help 

S       call:  1-800-922-2275        Elder  Abuse  Hotline 

Call  this  number  if  you  think  you  or  someone  you 
know  may  be  a  victim  of  financial  or  physical  abuse. 


B.    Planning  For  Retirement  (Section  C) 


Pension  Rights  For  Women 

^       call:   1-800-424-3410       American  Association  of  Retired  Persons 

For  information  and  suggestions  on  questions 
concerning  pensions  for  women  of  all  ages,  you  can 
order  a  free  copy  of  Women's  Guide  to  Pension  Rights 
(publication  no.  12258) 


C.    Social  Security  (Section  C.  part  c) 


Appeals  Process 


^       call:    1-800-772-1213       Social  Security  Administration 

Call  this  number  for  information  on  the  appeals 
process  on  determinations  of  Social  Security  benefits. 


Benefits,  filing  for  Social  Security 

<&       call:    1-800-772-1213       Social  Security  Administration 

Call  this  number  to  file  for  Social  Security  benefits. 


Cash  Benefits 

see  Food  Stamps  and  Cash  Benefits  in  Social  Security  section  of  this  resource 
directory. 
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Disability   Benefits 

^       call:   1-800-772-1213       Social  Security  Administration 

For  information  on  Social  Security  disability  benefits, 
you  can  order  a  free  copy  of  Disability 
(publication  no.  05-10029). 


Estimates,  of  Social  Security  benefits 

^       call:   1-800-772-1213       Social  Security  Administration 

Call  this  number  to  receive  an  estimate  of  the 
retirement,  disability,  and  survivor  benefits  that  wil 
be  payable  to  you  and  your  family  when  you  retire. 
(Ask  for  a  "Request  for  Earnings  and  Benefits 
Statement  Form.") 


Filing,  for  Social  Security  benefits 

see  Benefits  in  Social  Security  section  of  this  resource  directory. 


Food  Stamps  and  Cash  Benefits 

^       call:    1-800-445-6604 

Call  this  number  for  information  on  receiving  food 
stamps  and  cash  benefits. 

Help,  general  information  on  Social  Security 

<S»       call:    1-800-772-1213       Social  Security  Administration 

hearing  impaired  callers    Call  this  number  for  general  information  on  Social 
dial  1-800-325-0778         Security  and  Supplemental  Security  Income  benefits. 

It  is  useful  when  calling  to  have  your  Social  Security 

number  at  hand. 

General  information  on  Social  Security  benefits  may 
also  be  found  in  Understanding  Social  Security 
(publication  no.  05-10024).   You  can  receive  a 
free  copy  of  this  publication  by  calling  the  number 
listed  above. 

See  also  Updated  Information  in  Social  Security  section  of  this  resource 
directory. 
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Misleading    Advertising 

v>         write  to:  Social  Security  Administration 

Office  of  Public  Affairs 
Misleading  Advertising 
P.O.  Box  17740 
Baltimore,  MD  21235 


Write  to  this  office  if  you  suspect  you  have  received 
misleading  information  on  Social  Security  services. 
Refer  the  complete  mailing,  including  the  envelope,  to 
the  address  listed  above. 


Representative,     use  of  for  Social  Security 

*ft         call:    1-800-772-1213       Social  Security  Administration 

Call  this  number  for  information  on  your  right  to 
representation  concerning  Social  Security  benefits. 


Retirement  Benefits 

^         call:    1-800-772-1213       Social  Security  Administration 

For  information  on  Social  Security  retirement  benefits, 
you  can  order  a  free  copy  of  Retirement  (publication 
no.  05-10035). 


Supplemental  Security  Income 

^         call:    1-800-772-1213       Social  Security  Administration 

Call  this  number  for  information  on  Supplemental 
Security  Income. 

For  more  information  on  Supplemental  Security 
Income,  you  can  order  a  free  copy  of  Supplemental 
Security  Income  (publication  no.  05-1 1000). 


Survivors    Benefits 

«2»         call:    1-800-772-1213       Social  Security  Administration 

For  information  on  Social  Security  survivors  benefits, 
you  can  order  a  free  copy  of  Survivors  (publication 
no.  05-1 0084). 
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Updated  Information,    Social  Security  data 

^        call:    1-800-772-1213       Social  Security  Administration 

For  the  most  up-to-date  information  on  Social  Security 
premium  amounts,  deductibles,  coinsurance 
payments,  and  other  figures  that  change  every  year, 
you  can  request  a  free  copy  of  the  Social  Security 
Update  (publication  no.  05-10003). 


D.    Reverse  Mortgages  (Section  C.  part  d) 

Information 

S        call:  (202)  434-2277         American  Association  of  Retired  Persons 

or  write  to:  AARP 

1 909  K  Street 

N  W  Washington,  D.C.   20049 

Call  of  write  to  this  organization  to  receive  a  copy  of 
Home  Made  Money,  a  booklet  which  covers  reverse 
mortgages  and  home-equity  loans. 


E.    Special  Concerns  for  Women  (Section  C.  part  2) 


Pension  Rights,    information  on 

^        call:   1-800-424-3410       American  Association  of  Retired  Persons 

Call  this  number  to  request  a  copy  of  the  Woman's 
Guide  to  Pension  Rights,  which  includes  suggestions 
and  information  on  pension  issues  for  women  of  all 
ages. 
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F.     General  information  Relating  to  Chapter  3 


Deposit  Insurance 


^        call:   1-800-934-3342 


Federal  Deposit  Insurance  Corporation 

Call  this  number  to  get  general  information  on  deposit 
insurance  and  other  consumer  issues. 


Financial  Reports,   how  to  obtain 

^       call:    1-800-934-3342       Federal  Deposit  Insurance  Corporation 

Call  this  number  to  get  information  on  obtaining 
financial  reports  on  various  banking  institutions. 


IV.  Chapter  4  -  BASIC  ESTATE  PLANNING 


A.    Probate  and  Wills  (Section  A) 


Personal  Representative,  information  on  how  to  serve  as 


• 


write  to: 


AARP 

3200  East  Carson  Street 

Lakewood,  CA  90712 

For  information  on  how  to  serve  as  a  personal 
representative  and  on  the  basic  procedure  of  probate, 
you  can  order  a  free  copy  of  A  Consumer's  Guide  to 
Probate,  resource  #  D13822.    (You  can  request  this 
publication  by  name,  but  using  the  resource  #  is 
preferred.) 
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V.  Chapter  5  -  INSURANCE  AND  OTHER 

HEALTH  CARE  COVERAGE 


A.    Medicare  (Section  A.  part  b) 


Advance  Directives 

For  information  on  the  use  of  Advance  Directives  by  Medicare  patients,  you 
can  order  a  free  copy  of  Medicare  and  Advance  Directives.  (See  Publications 
for  description  and  how  to  order) 


Appeal,  right  to 

^      call:    1-800-727-1213 


Social  Security  Administration 

Call  this  number  if  you  have  any  questions  about  your 
right  to  appeal  any  decisions  made  by  Social  Security 
concerning  your  eligibility  for  benefits  or  amount  of 
your  payments. 


Bills,  doctor's 

For  information  on  Medicare  coverage  of  your  doctor  bills,  you  can  order  a  free 
copy  of  Medicare  and  Your  Physician's  Bills.  (See  Publications  for  description 
and  how  to  order) 


Card,  Medicare 

S      call:    1-800-727-1213 


Social  Security  Administration 

Call  this  number  if  you  have  any  questions  about 
getting  a  new  Medicare  card,  replacing  a  lost  card  or 
for  a  change  of  address. 


Changing  Physicians  or  Benefit  Plans,  Medicare 


^     call:    1-800-841-2900 


Massachusetts  Health  Customer  Service  Center 

Call  this  number  for  help  in  changing  physicians  or 
benefit  plans  under  Medicare. 
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Complaints,    about  physician  or  hospital  care 

see  PRO  -  Peer  Review  Organizations  in  Medicare  section  of  this  resource 
directory. 


Counseling,    free  health  insurance  information  and  counseling  program 

^        call:    1-800-882-2003       Executive  Office  of  Elder  Affairs 

or  (617)  727-7750  This  service  provides  a  free  health  insurance 

counseling  program.    The  counseling  office  will  give 
free  information  and  assistance  on  Medicare,  Medic- 
aid, Medigap,  long-term  care  and  other  health 
insurance  benefits.    The  office  can  provide  printed 
information,  help  with  choosing  health  insurance 
coverage,  or  help  understanding  your  bills,  insurance 
claims  and  explanation  forms. 


Doctor  Fees.    (Massachusetts  Physician  Charge-Limit  Laws) 

^        call:    1-800-882-2003       Executive  Office  of  Elder  Affairs 

or  (617)  727-7750  Call  this  number  if  you  have  any  questions  concerning 

the  Massachusetts  Physician  Charge-Limit  Laws  and 
what  amount  a  doctor  may  charge  over  the  Medicare- 
approved  amount  for  a  particular  service. 


Doctor  Services,    Medicare  coverage  of 

see  Part  B  in  Medicare  section  of  this  resource  directory. 


Durable  Medical  Equipment,    regional  carriers 

^       call:    1-800-842-2052 

^>       or  write  to:  Travelers  Insurance  Company 

P.O.  Box  6800 
Wilkes-Barre,  PA  18773-6800 

Call  this  number  if  you  have  any  questions  concerning 
Medicare  coverage  of  Durable  Medical  Equipment. 


Page    6  7 


Protecting  Your    Future 


Employer  Health  Plans,  questions  concerning 

S     call:    1-800-882-1228       Medicare  B  Administrative  Services 

Call  this  number  if  your  employer  plan  denies  you 
coverage,  offers  you  different  coverage,  charges  you 
a  higher  premium,  or  pays  benefits  that  are  secondary 
to  Medicare  when  Medicare  should  be  the  secondary 
payer. 


Enrolling, 


call:    1-800-772-1213       Social  Security  Administration 

Call  this  number  if  you  have  any  questions  concerning 
how  and  when  to  enroll  for  Medicare  or  Medicare 
entitlement. 


Fraud,  reporting 

If  you  suspect  that  a  doctor,  hospital,  or  other  provider  of  health  care  services 
performs  unnecessary  or  inappropriate  services,  or  bills  Medicare  for  services 
that  you  did  not  receive,  you  should  immediately  call  or  write  the  Medicare 
company  that  paid  the  claim.   The  name,  address  and  telephone  number  are  on 
the  Explanation  of  Your  Part  B  Medicare  Benefits. 


Health  Insurance. for  people  on  Medicare 

S     call:    1-800-882-2003       Executive  Office  of  Elder  Affairs 

or  (617)  727-7750  Call  this  number  if  you  have  any  questions  concerning 

health  insurance  policies  for  people  on  Medicare. 

Information  on  supplemental  health  insurance  for  Medicare  beneficiaries  may 
also  be  found  in  the  Guide  to  Health  Insurance  for  People  with  Medicare.  (See 
Publications  for  description  and  for  how  to  order) 


Hel£,general  information  and  assistance  on  Medicare 

^     call:    1-800-638-6833       Medicare  hotline 

This  is  the  phone  number  for  the  Medicare  hotline. 
Call  this  number  if  you  have  trouble  reaching  the 
Health  Insurance  Counseling  Office  or  have  any 
questions  concerning  Medicare.    For  more  general 
information,  you  can  order  a  free  copy  of  Your 
Medicare  Handbook.  (See  Publications  for  description 
and  how  to  order) 


Page    68 


Protecting   Your    Future 


HMOs  -  Health  Maintenance  Organizations 

see  Managed  Care  in  Medicare  section  of  this  resource  directory. 

Hospice  Care 

For  information  on  Medicare  coverage  of  hospice  care  for  terminally  ill  people, 
you  can  order  a  free  copy  of  Medicare:  Hospice  Benefits.  (See  Publications  for 
description  and  how  to  order) 


Hospital  Services, Medicare  coverage  of 

see  Part  A  in  Medicare  section  of  this  resource  directory. 


Kidney  Failure, Medicare  coverage  of 

S     call:    1-800-772-1213       (Social  Security  Administration) 

Call  this  number  if  you  need  information  about  Medi 
care  coverage  of  permanent  kidney  failure.    For  more 
information,  you  can  order  a  free  copy  of  Medicare 
Coverage  of  Kidney  Dialysis  and  Kidney  Transplant 
Services.  (See  Publications  for  description  and  how  to 
order) 


Legal  Help.for  elders  and  persons  with  disabilities 

S     call:    1-800-649-3718       (Medicare  Advocacy  Project  of  Legal  Assistance) 

or  (508)  752-3718  This  organization  provides  advice  and  free  legal 

representation  to  elders  and  persons  with  disabilities 
in  Central  Massachusetts. 


Low-Income  Beneficiaries, financial  assistance  for 

S     call:  1-800-772-1213         Social  Security  Administration 

Call  this  number  if  you  need  information  about 
such  Medicaid  programs  as  Qualified  Medicare 
Beneficiaries  (QMB)  and  Specified  Low-income 
Medicare  Beneficiaries  (SLMB). 

Information  on  assistance  for  low-income  persons  with  Medicare  costs  can  also 
be  found  in  the  publications  Medicare:  Savings  for  Qualified  Beneficiaries  and 
Help  for  Low-Income  Medicare  Beneficiaries.  (See  Publications  for  description 
and  for  how  to  order) 
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Managed  Care 

^      call:    1-800-638-6833 


S       call:    1-800-841-2900 


Medicare  hotline 

Call  this  number  for  names  of  Medicare  managed  care 
plans  in  your  area. 

Massachusetts  Health  Customer  Service  Center 

Call  this  number  for  information  on  enrollment  in 
managed  care  plans  while  qualifying  for  Medicare 
benefits. 


S      call:    1-800-882-2003      Executive  Office  of  Elder  Affairs 

Call  this  number  to  get  names  of  the  Medicare 
managed  care  plans  in  your  area. 

For  more  information  on  the  use  of  managed  care  plans  with  existing  Medicare 
coverage,  you  can  order  a  free  copy  of  Medicare  and  Managed  Care  Plans.  (See 
Publications  for  description  and  how  to  order) 


Medigap,  general  information 


S      call:    1-800-882-2003 
or  (617)  727-7750 


Executive  Office  of  Elder  Affairs 

This  is  the  number  of  the  free  counseling  program  on 
health  insurance.    A  counselor  can  help  answer 
questions  concerning  Medigap  policies. 


Information  on  Medigap  can  also  be  mailed  to  you.  A  helpful  publication  which 
has  information  on  Medigap  policies  is  the  Guide  to  Health  Insurance  for  People 
with  Medicare.  (See  Publications  for  description  and  how  to  order) 

For  complaints  about  suspected  violations  of  sales  or  marketing  of  Medigap 
policies,  call  1-800-638-6833  (Medicare  hotline). 

Information  on  Medigap  is  also  available  by  calling  the  Massachusetts  Division 
of  Insurance  at  (617)  521-7794. 


Part  A,  entitlement  (hospital  services) 


S       call:    1-800-772-1213 


Social  Security  Administration 

Call  this  number  to  find  out  if  you  are  entitled  to 
Part  A  benefits  of  Medicare. 


Page    70 


Protecting   Your    Future 


Part  B,    entitlement  (doctor  services) 

S        call:    1-800-882-1228       Medicare  B  Administrative  Services 

or  (617)  741-3300  Call  this  number  for  questions  concerning  Part  B 

Medicare  benefits,  services  and  entitlement. 


PRO  -  Peer  Review  Organizations 

^        call:    1-800-252-5533       Massachusetts  Peer  Review  Organization,  Inc. 

(in-state  only)  Call  this  number  if  you  have  questions  about  the 

or  (617)  890-0011  quality  of  care  and  access  to  care  in  a  Medicare- 

certified  facility.    You  may  also  call  this  number  for 
information  about  your  right  to  appeal  a  PRO  decision. 


Publications 

S        call:    1-800-772-1213       Social  Security  Administration 

or  write  to:  Consumer  Information  Center 

Department  33 
Pueblo,  CO  81009 

Write  to  this  address  for  the  following  free 
publications: 

Your  Medicare  Handbook.    This  Handbook  outlines 
what  Medicare  does  and  does  not  cover.    It  also 
explains  you  options  and  rights  under  Medicare. 

Guide  to  Choosing  a  Nursing  Home.    This  publication 
explains  such  issues  as  how  to  research  and  choose 
nursing  homes,  getting  referrals,  payment  options, 
and  other  related  issues. 

Guide  to  Health  Insurance  for  People  with  Medicare. 
This  Guide  discusses  what  Medicare  pays  and  does 
not  pay,  types  of  private  health  insurance  to 
supplement  Medicare  and  gives  hints  on  shopping 
for  private  health  insurance. 

Help  for  Low-Income  Medicare  Beneficiaries.    This 
publication  provides  information  on  assistance  for 
low-income  persons  with  Medicare  costs. 

Medicare:  Coverage  for  Second  Surgical  Opinions. 
This  publication  explains  the  importance  of  getting  a 
second  opinion  for  non-emergency  surgery,  describes 
Medicare  coverage  of  costs,  and  gives  suggestions 
for  locating  a  specialist  in  your  area. 
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Medicare:  Hospice  Benefits.    This  publication  de- 
scribes the  scope  of  medical  and  support  services 
available  to  Medicare  beneficiaries  with  terminal 
illness. 

Medicare  and  Managed  Care  Plans.    This  publication 
describes  the  health  services  available  to  beneficia- 
ries from  health  maintenance  organizations. 

Medicare  and  Other  Health  Benefits.    This  publication 
explains  which  health  insurance  benefits  pay  your 
medical  bills  first.    It  also  explains  the  special  rules 
that  apply  to  Medicare  beneficiaries  who  have  other 
health  plan  coverage. 

Medicare  Coverage  of  Kidney  Dialysis  and  Kidney 
Transplant  Services.    This  publication  explains 
Medicare  benefits  for  people  with  permanent  kidney 
failure. 

Medicare:  Savings  for  Qualified  Beneficiaries.    This 
publication  explains  how  low-income  beneficiaries 
may  be  able  to  get  help  paying  Medicare  costs. 

Medicare  and  Your  Physician's  Bill.  This  publication 
explains  how  Medicare  pays  for  doctor  services  and 
how  Medicare  determines  how  much  it  will  pay. 

Medicare  and  Advance  Directives.  This  publication 
explains  living  wills  and  durable  powers  of  attorney 
for  health  care. 


Second  Opinions,    on  surgery 

For  information  on  Medicare  coverage  of  getting  a  second  opinion  on  non- 
emergency surgery,  you  can  order  a  free  copy  of  Medicare:  Coverage  for 
Second  Surgical  Opinions.  (See  Publications  for  description  and  how  to  order) 


Supplemental  Health  Insurance 

see  Health  Insurance  in  Medicare  section  of  this  resource  directory. 


Transportation,    to  medical  appointments 

S        call:    1-800-841-2900       Massachusetts  Health  Customer  Service  Center 

Call  this  number  for  information  on  help  arranging 
transportation  to  medical  appointments. 
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B.    Medicaid  (Section  A.  part  c) 


Applying,   for  assistance 

S       call:    1-800-408-1253       Massachusetts  Health  Enrollment  Center 

Call  this  number  to  request  an  application,  or  if  have 
any  questions  about  enrollment  and  eligibility  for 
Medicaid. 


Long-term  Care  Medicaid,   applying  for  benefits 

There  are  three  long-term  care  offices  in  Massachusetts: 

Charlestown  Long-term  Care  Eligibility  Office 

529  Main  Street 

Charlestown,  MA  02129 

(617)  242-8855  or  1-800-322-1448 

Springfield  Long-term  Care  Eligibility  Office 

31 1  State  Street 

Springfield,  MA  01 105 

(41  3)  78 1  -02 1  2  or  1  -800-322-5545  or  1  -800-32 1  -2007 

Taunton  Long-term  Care  Eligibility  Office 

21 -A  Spring  Street 

Taunton,  MA  02780 

(508)  823-751 1  or  1-800-242-1340 


C.    Long-term  Care  insurance  (Section  A,  part  d) 


Application  Package,    long-term  care  eligibility 

*&        call:    1-800-841-2900       Massachusetts  Health  Customer  Service  Center 

Call  this  number  to  order  a  free  long-term  care 
eligibility  application  package.    This  package  includes 
an  overview  of  Medicaid  eligibility  requirements  and  a 
long-term  care  Medicaid  application. 
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Background  and  Research,  0f  long-term  care  insurance  policies 


S 


call:   1-800-882-2003  Executive  Office  of  Elder  Affairs 

or  (617)  727-7750 

or  write  to:  Executive  Office  of  Elder  Affairs 

1  Ashburton  Place,  5th  Floor 
Boston,  MA  02108 

Call  or  write  this  agency  to  check  whether  a 
particular  long-term  care  insurance  policy  is 
legitimate  and  whether  there  has  been  a  history 
of  complaints  against  the  insurer. 


Consumer  Helpline,  long-term  care  insurance 


Tt 


call:   (617)521-7794        Division  of  Insurance 

Call  this  number  to  receive  general  information  on 
long-term  care  insurance. 

Help,  long-term  care  insurance 

write  to:  AARP  Program  Department 

601  E.  Street,  N.W. 
Washington,  D.C.  20004 

For  information  on  long-term  care  insurance,  you  can 
order  a  free  copy  of  Before  You  Buy  -  A  Guide  to 
Long-term  Care  Insurance. 

For  more  information  on  long-term  care  insurance,  you  can  also  order  a  free 
copy  of  A  Shopper's  Guide  to  Long-term  Care  Insurance.  You  can  order  this 
Guide  by  writing  to: 

National  Association  of  Insurance  Commissioners 

1 20  W.  1 2th  Street 

Suite  1100 

Kansas  City,  MO  64105-1925 

see  also  Medical  Insurance  in  Life  Insurance  section  of  this  resource  directory. 


Licensed  Carriers,  long-term  care  insurance 

call:   (617)  521-7794        Division  of  Insurance 

Call  this  number  to  find  out  if  a  particular  carrier  is 
licensed  to  sell  long-term  care  insurance. 
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Medicaid,  applying  for  long-term  care  benefits 

see  Long-term  Care  Medicaid  in  Medicaid  section  of  this  resource  directory. 


Medical  Insurance,  for  retirees 

The  following  groups  can  provide  you  with  information  on  medical  insurance  for 
elders: 

American  Association  of  Retired  Persons  (AARP) 

601  E  Street  N.W. 

Washington,  DC  20049 

1  -800-424-341 0  or  (202)  434-2277 

Equal  Employment  Opportunity  Commission  (EEOC) 

1801  L  Street  N.W. 
Washington,  DC  20507 
(202)  663-4900 

Older  Women's  League 

666  11th  Street  N.W. 
Suite  700 

Washington,  DC  20001 
(202)783-6686 

United  Seniors  Health  Cooperative 

1331  H  Street  N.W. 
Suite  500 

Washington,  DC  20005 
(202)393-6222 


Nursing  Homes,  information  on 

S       call:    1-800-727-1213       Social  Security  Administration 

^       or  write  to:  Medicare  Publications 

Health  Care  Financing  Administration 
6325  Security  Boulevard 
Baltimore,  MD  21207 

For  information  on  selecting  and  financing  nursing 
homes,  you  can  order  a  free  copy  of  Guide  to 
Choosing  a  Nursing  Home. 
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D.    Genera/  Information  Relating  to  Chapter  5 


Alzheimers 


S       call:    1-800-351-2299 


Executive  Office  of  Elder  Affairs 

Call  this  number  for  information  concerning 
Alzheimers  disease. 


Cancer 


O       call:    1-800-4CANCER 


Cancer  Information  Service 

Call  this  number  for  up-to-date  information  on  cancer 
prevention,  detection,  diagnosis,  and  treatment  for 
patients,  their  families,  and  the  general  public. 


Disabled  Persons,  abuse  of 


call:  1-800-245-0063 
or  (617)  727-6465 


Disabled  Persons  Protection  Commission 

This  organization  is  responsible  for  the  protection  of 
disabled  adults  in  state  care  and  in  private  care,  and 
for  the  investigation  of  abuse  by  caretakers  in  those 
settings.  The  Commission  has  a  24  hour  hotline  to 
report  cases  of  abuse  upon  disabled  persons:  call  1- 
800-426-9009. 


Page    76 


• 


•  >■ 


i   i 


'.. 


tfr 


£^ 


Scott  Harshbarger 
Attorney  General 


Commonwealth  of  Massachusetts 


American  Express  Financial  Advisors  Inc. 

Financial  Education  and  Contributions 
to  the  Communities  We  Serve 


